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PREFACE

This manual is intended to assist federal prosecutors in the
preparation and Ilitigation of cases involving the Racketeer
I nfl uenced and Corrupt Organizations Act (RICO. Prosecutors are
encouraged to contact the Organi zed Cri me and Racket eering Section
(OCRS) early in the preparation of their case for advice and
assi st ance.

Al'l pleadings alleging a violation of RICO or 18 U. S. C
§ 1959 (Violent Crinmes in A d of Racketeering), including
i ndictments, informations, and crimnal and civil conplaints, mnust
be submtted to OCRS for review and approval before being filed
with the court. Al so, all pleadings alleging forfeiture under
RICO as well as pleadings relating to an application for a
tenporary restraining order pursuant to RICO nust be submtted to
OCRS for review and approval prior to filing. Prosecutors mnust
submt to OCRS a prosecution nenorandum and a draft of the
pl eadings to be filed with the court in order to initiate the
Crimnal Division approval process. The subm ssion should be
approved by the prosecutor's office before being submtted to OCRS.
Due to the vol une of subm ssions received by OCRS, the prosecutor
should submit the proposal three weeks prior to the date final
approval is needed. Prosecutors should contact OCRS regarding the
status of the proposed submnmi ssion before finally scheduling arrests

or other tinme-sensitive actions relating to the subm ssion.



Finally, prosecutors should refrain fromfinalizing any guilty plea
agreenent containing a RICOrel ated charge until final approval has
been obt ai ned from OCRS.

The policies and procedures set forth in this nmanual and
el sewhere relating to RICO are internal Departnment of Justice
policies and gui dance only. They are not intended to, do not, and
may not be relied upon to create any rights, substantive or
procedural, enforceable at |aw by any party in any matter civil or
crimnal. Nor are any limtations hereby placed on otherw se

lawful litigative prerogatives of the Departnent of Justice.
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| NTRODUCTI QN OVERVI EW

Thi s Manual concentrates nainly on the crimnal aspect of the
Racket eer Influenced and Corrupt Organizations statute (RICO,
18 U.S.C. 88 1961-1968, providing discussions of inportant |egal
I ssues and offering practical advice for preparing indictnents that
conformto the Crimnal Division's | egal requirenments and approval
gui del i nes. In addition, prosecutors are urged to contact the
Organized Crine and Racketeering Section (OCRS) for advice
concerning a particular situation prior to submtting conplaints,
indictnments or informations for approval. As explained infra, al
Rl CO cases, civil and crimnal, brought by the United States mnust
be approved in advance by the Organized Crine and Racketeering
Secti on.

RICO was enacted OCctober 15, 1970, as Title 11X of the
Organi zed Crine Control Act of 1970 and is codified at 18 U. S.C
88 1961-1968. The statute was anended in sone respects in 1978, 2

1984, 3

1 pub. L. No. 91-452, 84 Stat. 941 (1970).

2 The 1978 amendnents to Section 1961 added ci garette bootl eggi ng,
18 U. S.C. 88 2341-2346, as a predicate offense, Pub. L. No. 95-575,
8 3(c), 92 Stat. 2465 (1978), and changed the classification of
"bankruptcy fraud" to "fraud connected with a case under Title 11,"
Pub. L. No. 95-598, Title Ill, 8§ 314(g), 92 Stat. 2677 (1978).

3 The 1984 anmendnents occurred in three stages. First, Congress
anended the forfeiture provisions of Section 1963 to clarify
proceeds forfeiture and other matters, and anended Section 1961 to
add as predicate acts dealing in obscene matter (under state |aw

(continued...)



1986, 4 1988, ° 1989,° 1990, " 1994, °

3(...continued)

and 18 U. S.C. 88 1461-1465) and currency viol ations under Title 31.
Conpr ehensive Crine Control Act of 1984, Pub. L. No. 98-473, Title
1, 88 302, 901(g), 1020, 2301, 98 Stat. 2040, 2136, 2143, 2192
(1984) (effective Cctober 12, 1984). Second, Congress added as
predi cate offenses three autonobile-theft violations, 18 U S. C
88 2312, 2313, and 2320 (now § 2321), Pub. L. No. 98-547, Title I
§ 205, 98 Stat. 2770 (1984) (effective Cct. 25, 1984). Third,
Congress del eted sonme expedition-of-action | anguage fromthe civil
provisions in 88 1964(b) and 1966, Pub. L. No. 98-620, Title 1V,
§ 402(24), 98 Stat. 3359 (1984).

4 The 1986 anendnents to Section 1961 added 18 U. S.C. 8§ 1512 and
1513, relating to tanpering with and retaliating agai nst wi t nesses,
victims, or informants, Cimnal Law & Procedure Technica

Amendnent s Act of 1986, Pub. L. No. 99-646, 8 50, 100 Stat. 3605
(1986) (effective Novenber 10, 1986); created 18 U.S. C. 88 1956 and
1957, relating to noney |aundering, Anti-Drug Abuse Act of 1986,
Money Laundering Control Act of 1986, Pub. L. No. 99-570, § 1351,
100 Stat. 5071 (1986) and added 18 U.S.C. 88 1956 and 1957 as RICO
predi cates, Anti-Drug Abuse Act of 1986, Pub. L. No. 99-570,

8 1365, 100 Stat. 5088 (1986) (effective Cctober 27, 1986); and
added a new subsection to 18 U S.C. 8§ 1963 relating to forfeiture
of substitute assets, Anti-Drug Abuse Act of 1986, Pub. L. No. 99-
570, 8§ 1153, 100 Stat. 5066 (1986) (effective Cctober 27, 1986).

> The 1988 anendnments provided for a |life sentence where a RI CO
violation is based on a racketeering activity that itself carries
a life sentence, nade m nor typographical corrections, and added
three new predicate offenses: 18 U.S.C. §8 1029 (credit card fraud);
18 U.S.C. 8§ 1958 (nurder for hire, fornmerly designated § 1952A);
and 18 U.S.C. 88 2251-52 (sexual exploitation of children). Anti-
Drug Abuse Act of 1988, Pub. L. No. 100-690 (Nov. 18, 1988).

¢ The 1989 anendnment added 18 U.S.C. 8§ 1344 (bank fraud) as a
predicate offense. Financial Institutions Reform Recovery and
Enf orcenent Act of 1989, Pub. L. No. 101-73, Title I X, § 968, 103
Stat. 506 (Aug. 9, 1989).

7 The 1990 anendnment deleted 18 U S. C. 88 2251-52 (sexual
exploitation of children) as a predicate offense and made m nor
typographical corrections. Crine Control Act of 1990, Pub. L. No.
101-647, Title XXV, 88 3560-61, 104 Stat. 4927 (Nov. 29, 1990).

2



1995, ° and 1996.1°

8 The 1994 anendnment substituted the term"controll ed substance or
listed chem cal" for "narcotics or other dangerous drug" in Section
1961. The anendnent added a new RI CO predicate for inporting into
the United States sexually explicit depictions of mnors and
restored 18 U.S.C. 88 2251-2252 as RICO predicate acts. Violent
Crime Control and Law Enforcenent Act of 1994, Pub. L. No. 103-322,
Title I X, 8§ 90104, Title XVI, 8§ 160001(f), Title XXXI'I, § 33021(1),
108 Stat. 1987, 2037, 2150 (Sept. 13, 1994). Anot her anendnent
excluded Section 157 of Title 11 as a R CO predicate act.
Bankruptcy Reform Act of 1994, Pub. L. No. 103-394, Title 111
§ 312(b), 108 Stat. 4140 (COct. 22, 1994).

® The 1995 anmendnent revised Section 1964(c) to provide that a
civil RICO suit could not be based upon fraud in the purchase or
sale of securities. This [imtation does not apply to an action
"agai nst any person that is crimnally convicted in connection with
the fraud, in which case the statute of limtations shall start to
run on the date on which the conviction becones final." Private
Securities ReformAct of 1995, Pub. L. No. 104-67, Title I, § 107,
109 Stat. 758 (Dec. 22, 1995).

10 A 1996 anendnent added several new predicate acts related to
immgration fraud and alien snuggling: 18 U S. C. 88 1542-1544 and
1546 (relating to fal se statenents in or fal se use of passports and
visas), if these offenses were commtted for financial gain
of fenses; 18 U. S.C. 88 1581-1588 (rel ati ng to peonage and sl avery);
and Sections 274, 277 and 278 of the Immgration and Nationality
Act (8 U.S.C. 88 1324, 1327, and 1328), relating to alien snmuggling
and harboring certain aliens if these offenses were conmtted for
t he purposes of financial gain. Pub. L. No. 104-132, Title 1V, 8
433, 110 Stat. 1274 (April 24, 1996). A second anmendnent added
several predicate acts relating to counterfeiting: 18 U S.C. 8
2318 (relating to trafficking 1in counterfeit |labels for
phonor ecords, conputer prograns or conputer program documentation
or packaging and copies of notion pictures or other audiovisual
works); 18 U . S.C. 8§ 2319 (relating to crimnal infringement of a
copyright); 18 U.S.C. 8§ 2319A (rel ating to unauthorized fixation of
and trafficking in sound recordings and nusic videos of Ilive
nmusical performances); and 18 US C 8§ 2320 (relating to
trafficking in goods or services bearing counterfeit marks).
Anticounterfeiting Consumer Protection Act of 1996, Pub. L. No.
104- 153, 8 3, 110 Stat. 1386 (July 2, 1996). A third anendnent
del eted the requirenment that violations of 18 U.S.C. 8§88 1028, 1542-
1544, and 1546, which were added by Pub. L. No. 104-132, be

(continued. . .)



Rl CO provides powerful crimnal and civil penalties for persons
who engage in a "pattern of racketeering activity" or "collection
of an unl awful debt"' and who have a specified relationship to
an "enterprise" that affects interstate commerce. Under the
statute, "racketeering activity" includes state offenses

i nvol ving murder, robbery, extortion, and several other serious
of f enses, punishable by inprisonnent for nore than one year, and
nore than seventy serious federal offenses including extortion,
interstate theft, narcotics violations, mail fraud, securities
fraud, currency reporting violations, and certain imgration

of fenses when conmitted for financial gain. A "pattern" may be
conpri sed of any conbination of two or nore of these state or
federal crinmes conmitted within a statutorily prescribed tine
period. Mreover, the predicate acts nust be rel ated and anount
to or pose a threat of, continued crimnal activity. An

"unl awful debt"” is a debt that arises fromillegal ganbling or

| oansharki ng activities. An "enterprise" includes any

10, .. continued)

commtted for the purpose of financial gain. This anendnent al so
added the follow ng predicate acts: Section 1425 (relating to the
procurenent of citizenship or nationalization unlawfully); Section
1426 (relating to the reproduction of naturalization or citizenship
papers); and Section 1427 (relating to the sale of naturalization
or citizenship papers) of Title 18, United States Code. Pub. L.
No. 104-208, § 202, 110 Stat. 3009 (Septenber 30, 1996). A fourth
anendnent corrected a typographical error. Econom c Espi onage Act
of 1996, Pub. L. No. 104-294, 110 Stat. 3488 (Cctober 11, 1996).

1 Collection of unlawful debt is an alternate ground for RICO
liability and proof of a pattern is not required.

4



I ndi vi dual , partnership, corporation, association, or other |egal
entity, and any group of individuals associated in fact although
not a legal entity. For exanple, an arson ring can be a RI CO
enterprise, as can a small business or governnent agency.

Four different crimnal violations, including RI COconspiracy,
are proscribed by RICO.  Section 1962(a) nmakes it a crinme to i nvest
the proceeds of a pattern of racketeering activity or from
collection of an wunlawful debt in an enterprise affecting
Interstate commerce. For exanple, a narcotics trafficker violates
this provision by purchasing a legitimte business with the
proceeds of a pattern of nultiple drug transactions.

Section 1962(b) nmakes it a crine to acquire or maintain an
interest in an enterprise affecting interstate comerce through a
pattern of racketeering activity or collection of an unl awful debt.
For exanple, an organized crinme figure violates this provision by
taki ng over a |l egitinmate business through a pattern of extortionate
acts or arsons designed to intinm date the owners into selling out.

Section 1962(c) nakes it a crinme to conduct the affairs of an
enterprise affecting interstate commerce "through" a pattern of
racketeering activity or through the alternative theory of
coll ection of an unl awful debt. For exanple, an autonobile deal er
violates this provision by using the dealership's facilities to
operate a stolen car ring through a pattern of predicate

vi ol ati ons.



Section 1962(d) nmakes it a crime to conspire to commt any of
the three substantive Rl CO of f enses.

Dependi ng on the underlying racketeering activity, Section
1963(a) provides crinmnal penalties ranging from a maximum life
sentence'? or up to twenty years inprisonnent and/or a fine under
Title 18. 1In addition, Sections 1963(a)(1) through (a)(3) provide
for forfeiture of the defendant's interest in the enterprise
connected to the offense, and his interests acquired through or
proceeds derived from racketeering activity or unlawful debt
col l ection.®® Section 1963 also permits the government to seek
pre-trial and, in sone cases, pre-indictnent restraining orders to
prevent the dissipation of assets subject to forfeiture.

Section 1964 provides civil remedies for violations of the
RI CO of fenses set forth in Section 1962. Section 1964(a) permts
the United States to obtain any appropriate relief to prevent and

restrain any RICO violations, including divestiture or, subject to

2. Convi ctions under Section 1962 may result in life inprisonnent
when the violation "is based on a racketeering activity for which
t he maxi num penalty includes life inprisonnent."

3 |In 1984, Congress increased the naximum fines for all federal
felonies occurring on or after January 1, 1985, to $250,000 for
i ndi vi dual s, $500, 000 for organi zations, or tw ce the proceeds of
the offense. Pub. L. No. 98-596, § 6(a), 98 Stat. 3137 (1984), now
codified at 18 U.S.C. 8§ 3571 (fornerly codified at 18 U. S. C

§ 3623). Section 1963 originally provided for a fine of $25,000 or
up to twice the gross profit of the offense, but was anended in
1988 to provide for a fine under Title 18. Anti-Drug Abuse Act of
1988, Pub. L. No. 100-690, Title VII, 8§ 7058, 102 Stat. 4403 ( Nov.
18, 1988).



the rights of innocent persons, dissolution of an enterprise and
i njunctions prohibiting further violations. Section 1964(c)
permts any person whose property or business has been injured by
a RICOviolation to recover treble danages, plus costs of the suit
and reasonable attorneys' fees. Most courts have held that
equitable relief is available solely to the governnment, whereas
damages actions have, with few exceptions, been limted to actions
by private plaintiffs.

The remaining sections of the statute provide for civil
i nvestigative demands issued by the governnment or concern other

procedural matters in connection with civil R CO suits.



1. DEFINNTIONS: 18 U S.C. § 1961

A. Racketeering Activity

Section 1961(1) defines "racketeering activity" as any crine
enunerated in subdivisions A, B, C, D, E or F of that subsection.?
No crine can be a part of a RICO "pattern of racketeering activity"
unlessit is included in this subsection.? Subdi vi sion A includes
"any act or threat involving" the |isted types of state offenses;
subdivisions B, C, E, and F include "any act which is indictable
under"” the listed federal statutes; and subdivision Dincludes "any
of fense involving" three categories of federal offenses. The
different introductory wordi ng of the subdivisions is significant.
For exanple, courts have held that conspiracies or attenpts to

conmit subdivision A> and D crines nay be proper RICO predicates

1 The listed crines occasionally are called "predicate crines,"
because they make up the "predicate" for a RICO violation. See,
e.qg., United States v. Pepe, 747 F.2d 632, 645 (11th Cir. 1984);
United States v. Ruggiero, 726 F.2d 913, 918 (2d Cr.), cert.
deni ed, 469 U. S. 831 (1984).

2 See Bast v. Cohen, Dunn & Sinclair, PC 59 F.3d 492, 495 (4th
Cr. 1995); Rolo v. Gty Investing Co. Liquidating Trust, 845 F.
Supp. 182, 225 n.28 (D.N.J. 1993), aff'd, 43 F.3d 1462 (3d Cr.
1994), judgnent vacated on reh’'q, 66 F.3d 312 (3d Gr. 1995), on
remand, 897 F. Supp. 826 (D.N. J. 1995); United States v. Private
Sanitation I ndustry Ass'n, 793 F. Supp. 1114, 1129 (E. D.N. Y. 1993).

3 See United States v. Darden, 70 F.3d 1507, 1524-25 (8th Gr.
1995) (conspiracy to possess, distribute, and possess with intent
to distribute controlled substances constitutes a Rl CO predicate,
but sinple possession of cocaine is not a RICO predicate), cert.
denied, 517 U. S. 1149 (1996); United States v. Pungitore, 910 F.2d
1084, 1135 (3d Gr. 1990) (conspiracy to nurder and attenpted nurder
inviolation of state | aw proper in R CO predicates), cert. deni ed,
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because these crines cover offenses “involving” certain types of
conduct . Courts interpret “involving” broadly and do not limt
these predicate offenses to specified crines. Simlarly,
solicitation may be considered an "act involving" specified

of fenses under subdivisions A and D.®> A conspiracy, however, or

3(...continued)

500 U.S. 915 (1991); United States v. Manzella, 782 F.2d 533 (5th
Cir.) (conspiracy to commit state | aw arson proper RI CO predicate),
cert. denied, 476 U.S. 1123 (1986); United States v. Ruggiero, 726
F.2d 913, 919 (2d Cir.) (conspiracy to nurder in violation of state
law is an "act or threat involving murder" wunder 18 U S. C
8§ 1961(1)(A)), cert. denied, 469 U S. 831 (1984); United States v.
Li cavoli, 725 F.2d 1040, 1045 (6th Cr.) (sanme), cert. denied, 467
U S. 1252 (1984); United States v. Wl ch, 656 F.2d 1039, 1063 n. 32
(5th Gr. 1981) (sane) (dictum, cert. denied, 456 U. S. 915 (1982);
United States v. Ganbale, 610 F. Supp. 1515 (D. Mass. 1985) (sane).

4 See United States v. Darden, 70 F.3d 1507, 1524-25 (8th Gr.
1995) (conspiracy to possess, distribute, and possess with intent
to distribute controlled substances constitutes a RI CO predicate,
but sinple possession of cocaine is not a RICO predicate), cert.
denied, 517 U. S. 1149 (1996); United States v. Casanento, 887 F.2d
1141, 1165-66 (2d Cir. 1989)(conspiracy to inport and distribute
narcotics), cert. denied, 493 U S. 1081 (1990); United States v.
Phillips, 664 F.2d 971, 1015 (5th Gr. 1981) (conspiracy to inport
marijuana), cert. denied, 457 U S. 1136 (1982); United States v.
Wei sman, 624 F.2d 1118, 1124 (2d Cr.) (conspiracies to conmmt
securities fraud and bankruptcy fraud), cert. denied, 449 U S. 871
(1980).

® See United States v. Welch, 656 F.2d 1039, 1048 (5th GCir. 1981)
(solicitation of and conspiracy to commt nurder), cert. denied,
456 U. S. 915 (1982); United States v. Yin Poy Louie, 625 F. Supp.
1327, 1332 (S.D.N. Y. 1985) (conspiracy, solicitation, or attenpt to
mur der), appeal dism ssed sub nom United States v. Tom 787 F.2d
65 (2d Cr. 1986); Pohl ot v. Pohlot, 664 F. Supp. 112, 116-17
(S.D.N. Y. 1987) (crimnal solicitation of murder in violation of
state |law constitutes proper RICO predicate). See also ULnited
States v. Mller, 116 F.3d 641, 674-75 (2d GCr. 1997) (act
I nvol ving nurder need not be actual nurder as long as the act
directly concerned nurder and facilitation of nmurder was a proper
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attenpt to conmit an offense listed within subdivisions B, C, E, or
F could not be a RICO predicate unless attenpt or conspiracy is
expressly included within the terns of the listed statutory
of fense. ®

1. State Ofenses. Section 1961(1)(A) defines racketeering

activity as foll ows:

any act or threat involving nurder, kidnaping, ganbling,
arson, robbery, bribery, extortion, dealing in obscene
matter, or dealing in a controlled substance or |isted
chem cal (as defined in section 102 of the Controlled
Subst ances Act), which is chargeabl e under State | aw and
puni shabl e by inprisonnent for nore than one year

The | anguage "chargeabl e under State |aw' nmeans that the offense
nmust be one that "generically" was chargeable under state |aw at

thetine it was commtted.’” Thus a state offense may be charged as

°(...continued)

RI CO predi cate because accessorial offenses described in the New
York State statutory provisions involved nurder within the neaning
of RI CO where defendant provided i nformati on he knew woul d enabl e
inquirer to commt nurder), cert. denied, 118 S. . 2063 (1998).

¢ See United States v. Ruggiero, 726 F.2d 913, 919-20 (2d Gr.)
(conspiracy to violate 18 U S.C. 8§ 1955 is not a proper RICO
predi cate because conspiracy is not "indictable under" that
provision), cert. denied, 469 U S. 831 (1984); United States V.
Brooklier, 685 F.2d 1208, 1216 (9th Cr. 1982) (conspiracy to
violate 18 U.S.C. 8 1951 is a proper predicate because conspiracy
is "indictable under" that provision), cert. denied, 459 U S. 1206
(1983).

" See United States v. MIler, 116 F.3d 641, 674-75 (2d Cir. 1997)
(act involving murder need not be actual nurder as |ong as the act
directly concerned nurder; facilitation of nmurder was a proper RI CO
predi cate because accessorial offenses described in the New York
State statutory provisions involved nmurder within the meaning of
RICO, cert. denied, 118 S. C. 2063 (1998); United States V.

(continued. . .)
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a RICO predicate even if a state procedural provision has rendered
t he of fense unprosecutable under state law.® |In general, even if
a defendant were convicted or acquitted of an offense in state
court, the of fense may be charged as a RI CO predicate.® GCbviously,

there is no requirenent that the defendant be previously convicted

(...continued)

Qaoud, 777 F.2d 1105 (6th Gr. 1985), cert. denied, 475 U S. 1098
(1986); United States v. Salinas, 564 F.2d 688, 689-91 (5th Gr.
1977), cert. denied, 435 U S 951 (1978); United States V.
Frunmento, 563 F.2d 1083, 1087 (3d Cr. 1977), cert. denied, 434
U S 1072 (1978); United States v. Forsythe, 560 F.2d 1127, 1134-35
(3d CGr. 1977). There is no requirenent that there be a conviction
on the state charge for it to be used as a RICO predicate. United
States v. Murphy, 768 F.2d 1518 (7th Cir. 1985), cert. denied, 475
U S. 1012 (1986). See, e.qg., United States v. Tsang, 632 F. Supp.
1336 (E.D.N. Y. 1986) (act commtted by juvenile could be RICO
predi cate even though state |aw provided that juvenile offenders
woul d not be inprisoned).

8 See United States v. Miskovsky, 863 F.2d 1319 (7th Cr. 1988),
cert. denied, 489 U S. 1067 (1989); United States v. Erwin, 793
F.2d 656 (5th Cir.), cert. denied, 479 US. 991 (1986); United
States v. Paone, 782 F.2d 386 (2d Cir. 1986), cert. denied, 483
UsS 1019 (1987); United States v. Tsang, 632 F. Supp. 1336
(S D.N. Y. 1986); United States v. Licavoli, 725 F.2d 1040, 1046-47
(6th Gr.), cert. denied, 467 U S. 1252 (1984); United States v.
Davis, 576 F.2d 1065, 1067 (3d Cir.), cert. denied, 439 U S. 836
(1978); United States v. Fineman, 434 F. Supp. 189, 194-95 (E.D
Pa. 1977), aff'd, 571 F.2d 572 (3d GCr.), cert. denied, 436 U S.
945 (1978).

® See United States v. Coonan, 938 F.2d 1553, 1563-65 (2d Gir.
1991) (acquittal on state nurder charge did not bar its use as a
RI CO predicate act), cert. denied, 503 U S 941 (1992); United
States v. Licavoli, 725 F.2d 1040, 1047 (6th Cr.) (sane), cert.
deni ed, 467 U.S. 1252 (1984); United States v. Frunmento, 563 F.2d
1083, 1086-89 (3d Cir. 1977) (sane), cert. denied, 434 U S. 1072
(1978); United States v. Castellano, 610 F. Supp. 1359, 1414
(S.D.N Y. 1985).
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of, or charged with, any of the predicate offenses.?

Not ably, a state crimnal statute that does not classify the
offense in the exact same manner as the offense is classified in
the RICO statute mght still be used as a RICO predicate: state

law is incorporated into RICO for definitional purposes,!' and any

10 See Fort Wayne Books, Inc. v. Indiana, 489 U S. 46, 61 (1989);
Sedima, S.P.RL. v. Inrex Co., 473 U S. 479, 488 (1985).

1 See United States v. Vaccaro, 115 F.3d 1211, 1221 (5th Cr.
1997)(rejecting defendants’ challenge to the sufficiency of the
evi dence and uphol ding their convictions for cheating at ganbling
(marked cards), the court, quoting United States v. Wl ch, 656 F. 2d
1039, 1058 (5" Cir. 1981), noted that “[t]he reference to state | aw
in the federal statute is for the purpose of defining the conduct
prohibited and for the purpose of supplenenting, rather than
preenpting, state ganbling laws.”), cert. denied, 118 S. C. 689
(1998); United States v. Pungitore, 910 F.2d 1084, 1131 (3d Cr.
1990) (sustaining defendant’s conviction for extortion findingthat
“proof of extortion need not satisfy all of the peculiarities of
state law, as the state offenses enunerated in section 1961(1) are
nerely definitional” but “nust establish extortion, generically
defined”), cert. denied, 500 U S. 915 (1991); United States v.
Casamayor, 837 F.2d 1509, 1514-15 (11th Cr. 1988)(rejecting
defendant’ s claimthat district judge was required to instruct jury
on specific elenents of state bribery when defendant was a public
of ficial accused of accepting a bribe rather than a person charged
with offering a bribe, noting that the court had previously held
that references to state |law served a definitional purpose to
identify generally the kind of activity made illegal by the R CO
statute), cert. denied, 488 U S. 1017 (1989); United States v.
Li cavoli, 725 F.2d 1040, 1047 (6th Cr.), cert. denied, 467 U S
1252 (1984); United States v. Ml atesta, 583 F.2d 748, 757 (5th
Cir. 1978), cert. denied, 440 U S. 962 (1979); United States V.
Frunmento, 563 F.2d 1083, 1087 (3d Cir. 1977), cert. denied, 434
U S 1072 (1978); United States v. Forsythe, 560 F.2d 1127, 1137-38
(3d Cr. 1977); United States v. Brown, 555 F.2d 407, 418 n.22 (5th
Cr. 1977), cert. denied, 435 U S 904 (1978); United States v.
Del | acroce, 625 F. Supp. 1387 (E.D.N. Y. 1986). See United States
V. Traitz, 871 F.2d 368 (3d Cir.) (anal yzing and approving district
court's instructions on state law), cert. denied, 493 U S 821
(1989) .
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conduct that falls within one of the nine |isted categories of
offenses can give rise to a predicate crine. Mor eover, m s-
citation of the state statute is not fatal, absent prejudice to the
def endant . *2 State procedural and evidentiary rules are not
incorporated into the RICO statute,®® and the applicable state | aw
is that which was in force at the tine the state offense was
comitted. *

The | anguage "punishable by inprisonnment for nore than one
year" nmeans so punishable at the tine the offense was conmtted,
not at the time the RICO indictnent is brought.?®

The | anguage, "act or threat involving,"” has been construed

12 See United States v. Chatham 677 F.2d 800, 803 (11th Cr.
1982). See also Rule 7 (¢)(3), Fed. R Cim P.

13 See United States v. Kaplan, 886 F.2d 536, 541 (2d Cir. 1989),
cert. denied, 493 U.S. 1076 (1990); United States v. Miuskovsky, 863
F.2d 1319 (7th Cr. 1988), cert. denied, 489 U S. 1067 (1989);
United States v. Friedman, 854 F.2d 535 (2d GCr. 1988), cert.
deni ed, 490 U S. 1004 (1989); United States v. Erwin, 793 F. 2d 656
(5th Gir. 1986); United States v. Anderson, 782 F.2d 908 (11th Gr.
1986); United States v. Paone, 782 F.2d 386 (2d Cir. 1986), cert.
deni ed, 483 U. S. 1019 (1987); United States v. Watchmaker, 761 F. 2d
1459 (11th Cr. 1985), cert. denied, 474 U.S. 1100 (1986); United
States v. Wi, 862 F. Supp. 1129 (S.D.N. Y. 1994).

14 See United States v. Chatham 677 F.2d 800 (11th Cr. 1982) (no
error where RICOindictnent cited superseded state statute, because
actual statute was no nore favorable to the defendant).

1 See United States v. Davis, 576 F.2d 1066, 1067 (3d Cr.), cert.
denied, 439 U S. 836 (1978). In United States v. Ruggiero, 726
F.2d 913, 920 (2d Cir.), cert. denied, 469 U S 831 (1984), the
Second Circuit explained that, in order to anbunt to a predicate
act under 18 U S.C. 8 1961(1)(A), a state charge nust "include
t hose el enents whi ch nmake t he chargeabl e of f ense puni shabl e by nore
t han one year in prison.”
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rat her broadly, in accordance with its plain nmeaning. Thus, courts
have hel d®* or stated in dictum’ that conspiracy to nurder in
violation of state lawis a proper RICOpredicate. In viewof this
authority, it is the Crimnal Dyvision's policy that attenpts,
conspiracies, and solicitations to conmt a |listed state offense
may be charged as a RICO predicate, as long as the attenpt,
conspiracy, or solicitation was chargeable under state |aw when
commtted. The proposed use of these predicate offenses, however,
may not be approved in every case. However, "accessory after the
fact” to the conm ssion of the underlying offense is not "an act
i nvol ving that offense.”

Representati ve cases charqging state-|law predi cate of f enses:

Mur der

United States v. MIller, 116 F. 3d 641 (2d Cr. 1997), cert.

6 See United States v. MIler, 116 F. 3d 641, 674-75 (2d G r. 1997)
(act involving murder need not be actual nurder as |ong as the act
directly concerned nurder; facilitation of nurder was a proper RI CO
predi cate because accessorial offenses described in the New York
State statutory provisions involved nmurder within the nmeani ng of
RICO, cert. denied, 118 S. C. 2063 (1998). Accord United States
v. Pungitore, 910 F.2d 1084, 1134-35 (3d G r. 1990), cert. denied,

500 U.S. 915 (1991); United States v. Ruggiero, 726 F.2d 913, 919
(2d Cir.), cert. denied, 469 U S. 831 (1984); United States v.

Li cavoli, 725 F. 2d 1040, 1044-45 (6th Gr.), cert. denied, 467 U. S

1252 (1984); United States v. Ganbale, 610 F. Supp. 1515, 1547 (D

Mass. 1985); cf. United States v. Manzella, 782 F.2d 533 (5th Cr.)
(conspiracy to commt arson proper RICO predicate), cert. denied,

476 U.S. 1123 (1986); Pohlot v. Pohlot, 664 F. Supp. 112, 116-17
(S.D.N. Y. 1987) (crimnal solicitation of nmurder constitutes proper
RI CO predicate).

7 See United States v. Wl ch, 656 F.2d 1039, 1063 n.32 (5th Gr
1981), cert. denied, 456 U S. 915 (1982).
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denied, 118 S. . 2063 (1998); United States v. Coonan, 938
F.2d 1553 (2d G r. 1991), cert. denied, 503 U S. 941 (1992);
United States v. Finestone, 816 F.2d 583 (11th Cr.), cert.
denied, 484 U.S. 948 (1987); United States v. Licavoli, 725
F.2d 1040 (6th CGr.), cert. denied, 467 U S. 1252 (1984);
United States v. Russotti, 717 F.2d 27 (2d GCr. 1983), cert.
deni ed, 465 U. S. 1022 (1984); United States v. Yin Poy Louie,
625 F. Supp. 1327 (S.D.N. Y. 1985), appeal dismi ssed sub nom
United States v. Tom 787 F.2d 65 (2d Cir. 1986).

Ki dnappi ng

United States v. Ferguson, 758 F.2d 843 (2d Cr.), cert.
denied, 474 U.S. 841 (1985); United States v. Mlaurin, 557
F.2d 1064 (5th Cr. 1977), cert. denied, 434 U. S. 1020 (1978);
United States v. Shakur, 560 F. Supp. 347 (S.D.N Y. 1983).

Ganbl i ng

United States v. Joseph, 835 F.2d 1149 (6th G r. 1987); United
States v. Tripp, 782 F.2d 38 (6th Cr.), cert. denied, 475
U S 1128 (1986); United States v. Tille, 729 F.2d 615 (9th
Cr.), cert. denied, 469 U S. 845 (1984); United States V.
Ruggi ero, 754 F.2d 927 (11th Cr.), cert. denied, 471 U S.
1127 (1985).

Arson

United States v. Ellison, 793 F.2d 942 (8th Cr.), cert.
denied, 479 U S. 937 (1986); United States v. Peacock, 654
F.2d 339 (5th Gr. 1981), cert. denied, 464 U S. 965 (1983);
United States v. Melton, 689 F.2d 679 (7th Cr. 1982).

Robbery
United States v. Gonzalez, 21 F.3d 1045 (11th Gr. 1994)
United States v. Ferguson, 758 F.2d 843 (2d Cir.), cert.

denied, 474 U.S. 841 (1985); United States v. Ruggiero, 726
F.2d 913 (2d Cir.), cert. denied, 469 U S. 831 (1984).

Bri bery

United States v. Mirnolejo, 89 F.3d 1185 (5th Gr. 1996),
aff'd sub nom Salinas v. United States, 118 S. C. 469
(1997); United States v. Jackson, 72 F.3d 1370 (9th Gr.
1995), cert. denied, 116 S. C. 1546 (1996); United States v.
Freeman, 6 F.3d 586 (9th Cr. 1993), cert. denied, 511 U. S.
1077 (1994); United States v. Mkol, 957 F. 2d 1410 (7th Cr.),
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cert. denied, 506 U S. 899 (1992); United States v. Kotvas,
941 F.2d 1141 (11th Cr. 1991), cert. denied, 506 U S. 1055
(1993); United States v. Traitz, 871 F.2d 368 (3d Gr.), cert.
denied, 493 U S. 821 (1989); United States v. Hocking, 860
F.2d 769 (8th Gr. 1988); United States v. Garner, 837 F.2d
1404 (7th Cir. 1987), cert. denied, 486 U S. 1035 (1988);
United States v. Friedman, 854 F.2d 535 (2d Gr. 1988), cert.
deni ed, 490 U.S. 1004 (1989); United States v. Casamayor, 837
F.2d 1509 (11th Cir. 1988), cert. denied, 488 U.S. 1017
(1989); United States v. Kravitz, 738 F.2d 102 (3d Cir. 1984),
cert. denied, 470 U S. 1052 (1985); United States v. Qaoud,
777 F.2d 1105 (6th Cr. 1985), cert. denied, 475 U S. 1098
(1986); United States v. Dozier, 672 F.2d 531 (5th Gr.),
cert. denied, 459 U S. 943 (1982); United States v. Private
Sanitation Industry Ass'n of Nassau/Suffolk, Inc., 793 F.
Supp. 1114 (E.D.N. Y. 1992); United States v. Horak, 633 F.
Supp. 190 (N.D. Ill. 1986); United States v. Gonzales, 620 F.
Supp. 1143 (N.D. I1l. 1985).

Extorti on'®

United States v. Delker, 757 F.2d 1390 (3d Cir. 1985); United
States v. Cryan, 490 F. Supp. 1234 (D.N. J.), aff'd, 636 F.2d
1211 (3d Cir. 1980); United States v. Brooklier, 685 F. 2d 1208
(8th Gr. 1982), cert. denied, 459 U. S. 1206 (1983); Teansters
Local 372 v. Detroit Newspapers, 956 F. Supp. 753 (E.D. M ch.
1997).

Dealing in Obscene Matter

United States v. Pryba, 900 F.2d 748 (4th Cr. 1990).

Dealing in Narcotic or Oher Dangerous Drugs

United States v. Darden, 70 F.3d 1507 (8th G r. 1995),
cert. denied, 517 U S. 1149 (1996); United States V.
Grayson, 795 F.2d 278 (3d G r. 1986), cert. denied, 481
U S. 1018 (1987); United States v. Schell, 775 F.2d 559
(4th Cr. 1985), cert. denied, 475 U S. 1098 (1986).

2. Federal Title 18 O fenses: Section 1961(1)(B) defines

8 See United States v. Delano, 55 F. 3d 720, 727 (2d Cir. 1995) ( New
York larceny by extortion statute requires forcing a person to
surrender property; extortion of services did not constitute a
violation of |arceny by extortion statute; and court reversed RI CO
predi cate acts based on extortion of services theory).
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racketeering activity as "any act which is indictable under” any of
a list of federal crimnal statutes. This provision is narrower
than Section 1961(1)(A) because the federal offense must be an
"act" that is "indictable under" one of the |isted statutes;
attenpts and conspiracies cannot be used as predicate offenses
unl ess they are expressly included within the terns of the statute.
For exanple, a conspiracy to violate the Hobbs Act, 18 U S C
8§ 1951, is a RICO predicate!® because Section 1951(a) expressly
nmakes conspiracy a crine. On the other hand, a conspiracy to
conduct an illegal ganbling business under 18 U S.C. § 1955 cannot
be a RICO predi cate®® because 18 U S.C. 8§ 1955 does not expressly
make such a conspiracy a crinme. Because of the effect of 18 U. S. C
8§ 2, however, one who aids and abets the conmi ssion of a federal
crine is treated as if he had comritted the crine as a principal

and can be charged under RICO if the crime is one listed under

19 See United States v. Brooklier, 685 F.2d 1208, 1216 (9th Cr.
1982), cert. denied, 459 U S. 1206 (1983); see also United States
v. Vastola, 670 F. Supp. 1244 (D.N.J. 1987) (conspiracies my be
RI CO predicates); United States v. Biaggi, 672 F. Supp. 112, 122
(S.D.N.Y. 1987) (RICO conspiracy may be based on conspiracy
predicates); United States v. Santoro, 647 F. Supp. 153, 176
(E.D.N. Y. 1986) (conspiracy to violate Hobbs Act proper RICO
predicate), aff'd, 880 F.2d 1319 (2d Cir. 1989); United States v.
Del | acroce, 625 F. Supp. 1387, 1392 (E.D.N. Y. 1986) (conspiracy can
be predicate act); United States v. Persico, 621 F. Supp. 842, 856
(S.D.N Y. 1985) (conspiracy is proper RICO predicate and does not
cause duplicity).

20 See United States v. Joseph, 781 F.2d 549 (6th Cir. 1986);
United States v. Ruggiero, 726 F.2d 913, 913-20 (2d Cr.), cert.
deni ed, 469 U. S. 831 (1984).
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Section 1961(1)(B).*

Each statute listed in Section 1961(1)(B) is acconpani ed by a
parent heti cal phrase that gives a brief description of the conduct
proscri bed by the statute. These descriptions are included only
for convenience and do not Iimt the conduct that can be charged as
a RICO predicate.

Al t hough | egal issues concerning federal predicate offenses
often are the sane as those arising in non-Rl CO prosecutions, sone
federal offenses chargeabl e under RICO present issues that relate
particularly to RI CO prosecutions.

a. Mail & Wre Fraud

A frequently used federal RICO predicate offense is the mail
fraud statute, 18 U.S.C. § 1341. Courts have generally held that

the mii| fraud statute may be used as a RI CO predi cate even though

21 See United States v. Shifrman, 124 F.3d 31, 36 (1st Cir.
1997) ("ai di ng and abetting one of the activities listed in Section
1961(1) as racketeering activities makes one punishable as a
princi pal and anmounts to engagi ng in that racketeering activity"),
cert. denied, 118 S. C. 1053 (1998); United States v. Pungitore,
910 F.2d 1084, 1132-34 (3d Gr. 1990) (explaining principle of
aiding and abetting and applying it to the facts of a R CO
predi cate offense), cert. denied, 500 U S 915 (1991); United
States v. Private Sanitation Industry Ass'n of Nassau/Suffolk,
Inc., 793 F. Supp. 1114, 1133-34 (E.D.N. Y. 1992); United States v.
Rastelli, 870 F.2d 822, 831-33 (2d Cir.), cert. denied, 493 U S.
982 (1989).

22 See United States v. Herring, 602 F.2d 1220, 1223 (5th Gir.
1979), cert. denied, 444 U. S. 1046 (1980). It should be noted that
the applicability of 18 US. C. 8 659, relating to theft from
interstate shipnment, is expressly limted by a non-parenthetical
clause in 18 U.S.C. § 1961(1)(B), which requires that a violation
of that statute be "felonious"” in order to be a RI CO predicate.
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the conduct charged is also covered by another, nore specific,

statute that is not a RICO predicate offense.? In limted

22 See United States v. Porcelli, 865 F.2d 1352, 1357-58 (2d Cir.)
(rejecting defense argunent that mail fraud predi cates coul d not be
used for state sales tax violations because state had not
crimnalized such violations), cert. denied, 493 U S. 80 (1989);
Hof stetter v. Fletcher, 860 F.2d 1079 (6th G r. 1988) (nmiling of
fraudulent tax return proper nail fraud RI CO predicate and not
| mpr oper because tax fraud is not RICO predicate); United States v.
Busher, 817 F.2d 1409, 1412 (9th Gr. 1987) (sanme; relied on by
court in Hofstetter, supra); United States v. Conputer Sciences
Corp., 689 F.2d 1181, 1186-88 (4th Cr. 1982) (mail fraud and wre
fraud charges coul d be brought even t hough conduct was al so charged
under False Clains Act, 18 U S.C. 8§ 287), cert. denied, 459 U S
1105 (1983); United States v. Boffa, 688 F.2d 919, 931-33 (3d Cir.
1982) (mail fraud statute not preenpted by | abor statutes, despite
sone overlap in statutes' coverage), cert. denied, 460 U S. 1022
(1983); United States v. Hartley, 678 F.2d 961, 990 n.50 (11th Cr.
1982) (use of mail fraud as RICO predicate not foreclosed where
conduct coul d be prosecuted under False Clains Act), cert. denied,
459 U.S. 1170 (1983); United States v. Wat herspoon, 581 F.2d 595,
599-600 (7th Gir. 1978) (upholding use of mail fraud statute
agai nst acts also prosecuted under false statenents statute);
United States v. International Brotherhood of Teansters, 708 F.
Supp. 1388 (S.D.N. Y. 1989) (RICO suit not preenpted by the LNMRDA,
29 U S.C. 8§ 483); United States v. Regan, 706 F. Supp. 1087
(S.D.N. Y. 1989) (tax evasion prosecuted under mail fraud statute);
[Ilinois v. Flisk, 702 F. Supp. 189 (N.D. IIl. 1988) (tax fraud
charged under nmail fraud statute); United States v. Standard
Drywall Corp., 617 F. Supp. 1283, 1295-96 (E.D.N. Y. 1985) (all owed
mai | fraud predi cates based on fraudulent mailings relating to tax
liability); see also United States v. Local 560, Int'l Brotherhood
of Teansters, 780 F.2d 267, 282-83 (3d G r. 1985) (LMRDA does not
pre-enpt Hobbs Act), cert. denied, 476 U S. 1140 (1986); United
States v. Dischner, No. A87-160 Cr (D. Alaska July 19, 1988)
(al l owed use of conmercial bribery statute as RI CO predicate even
t hough conduct al so could be covered by public bribery statute),
aff'd, 974 F.2d 1502 (9th Cr. 1992); United States v. \Wite, 386
F. Supp. 882, 884-85 (E.D. Ws. 1974) (proper to charge interstate
transportation of stolen notor vehicles under 18 U S.C. § 2314
rather than specific statute, 18 U S C § 2312). Note, wth
respect to the Wiite case, three specific notor vehicle violations-
-18 U. S. C. 88 2312, 2313, and 2320--were nmade RI CO predicates in an
amendnent effective October 25, 1984.
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situations, for exanple when it is necessary to resort to federal
| abor statutes to determne illegality, some courts have rul ed t hat

mai | fraud predicates are preenpted by anot her statute.?

24 See Underwood v. Venango River Corp., 995 F.2d 677, 684-86 (7th
Cir. 1993)(mail and wre fraud predicates depending solely upon
interpretation of rights created by coll ective bargai ni ng agr eenent
preenpted by RLA), overrul ed on other grounds by Hawaiian Airlines,
Inc. v. Norris, 512 U S. 246 (1994); Talbot v. Robert WMatthews
Distributing Co., 961 F.2d 654, 662 (7th GCr. 1992)(R CO suit
I nvol vi ng conduct prohibited by |abor |aws was preenpted by the
NLRA); Hubbard v. United Airlines, Inc., 927 F.2d 1094, 1098 (9th
Cr. 1991)(mai|l and wire fraud predicates involving rights created
by collective bargaining agreenent preenpted by RLA); Chicago
District Council of Carpenters Pension Fund v. Ceiling Wall
Systens, Inc., 915 F. Supp. 939, 944 (N.D. IIl. 1996)(mail fraud
predi cate preenpted by LMRA, but not by NLRA); Mann v. Air Line
Pilots Ass'n, 848 F. Supp. 990, 995 (S.D. Fla. 1994)(mail and wire
fraud predicates preenpted by RLA because court needed to | ook to
federal |abor statute to determ ne whether fraud had occurred);
United States v. Juell, No. 84 C 7467 (N.D. Ill. June 30, 1987)
(mail and wire fraud predicates preenpted by NLRA § 8, 29 U S.C. §
158; but for labor | aws, those acts would not be fraud); Butchers

Union, Local No. 498, United Food & Commercial Wrkers v. SDC
| nvestnent, Inc., 631 F. Supp. 1001, 1011 (E.D. Cal. 1986) (il
and wire fraud predicates pre-enpted by I|abor |aws because
liability is wholly dependent on | abor | aws); But see, e.qg., United
States v. Palunbo Brothers, Inc., 145 F.3d 850, 867-72 (7th Cr.)
(mail fraud predicates charged in a crimnal Rl CO prosecution, as
di stinguished froma civil RICO suit, were not pre-enpted by the
NLRA or Section 301 of the LMRA), cert. denied, 119 S. . 375, 376
(1998) .

Pre-enption has al so been applied to extortion and ot her types
of predicate acts. See, e.qg., Tanburello v. Comm Tract Corp., 67
F.3d 973, 979 (1st Cr. 1995)(RICO suit alleging Hobbs Act
extortion pre-enmpted by NLRA), cert. denied, 116 S. C. 1852
(1996); Brennan v. Chestnut, 973 F. 2d 644, 647 (8th G r. 1992) (Rl CO
suit alleging Hobbs Act extortion predicates pre-enpted by NLRA)
Teansters Local 372 v. Detroit Newspapers, 956 F. Supp. 753 (E.D
M ch. 1997)(certain extortion predicate acts were pre-enpted by
NLRA, but robbery, arson, and other extortions were not pre-enpted
because these acts were unlawful w thout need to resort to the
federal |abor statutes to determne their illegality); Buck Creek
(continued. . .)
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Mor eover, in 1987 problens arose concerning the scope of the

mai | fraud statute. Two Suprene Court decisions, McNally v. United

States, 483 U S. 350 (1987), and Carpenter v. United States, 484

US 19 (1987), held that the mail fraud statute was limted to
schemes to defraud a victim of tangible or intangible property
rights and therefore did not cover schenmes to defraud a victim of
a right to honest services. Under these decisions, it becane
i npossible to use the mail fraud statute (or the very simlar wire
fraud statute) to reach schemes such as those involving public
corruption, where a defendant defrauds a citizen of his/her right
to honest services. In response to the Supreme Court's deci sion,
Congress enacted 18 U . S.C. § 1346 in 1988, which expressly defines

"schene or artifice to defraud,” for purposes of the mail fraud and

24(. .. continued)

Coal, Inc. v. United Wirkers of Anmerica, 917 F. Supp. 601, 611
(S.D. Ind. 1995)(RICO predicate acts relating to intimdation and
harassnent and to failure to control individual union nmenbers with
t he purpose of forcing third parties to cease doi ng business with
Buck Creek were pre-enpted by federal |abor statutes, predicate
acts relating to theft and vandalism were dism ssed on other
grounds).

But see Humana v. Forsyth, 525 U. S. 299 (1999) (holding that
t he McCarran- Ferguson Act, 15 U. S.C. § 1011, et seq., does not pre-
enpt a civil RICO |awsuit that did not frustrate or inpair state
| aw regul ati ng t he busi ness of insurance); United States v. Pal unbo
Brothers, Inc., 145 F.3d 850, 860-73 (7'" Cir. 1998) (holding that
the National Labor Relations Act did not pre-enpt RICO and nmai
fraud charges arising from schenes by an enployer to defraud its
uni on- menber enpl oyees of noney they were owed pursuant to the
terms of the applicable collective bargaining agreenents even
assum ng that the acts underlying the charges constituted unfair
| abor practice).

21



wire fraud statutes, to include a "schene or artifice to deprive
another of the intangible right of honest services."? Thus,
McNally is an issue only when the fraudul ent conduct occurred
bef ore Novenber 18, 1988, the date Congress enacted Section 1346.
For cases not covered by Section 1346, where there i s sonme question
whet her property rights are involved in the fraud, prosecutors
should refer to McNally and Carpenter and relevant circuit case
| aw. 2¢

Because of legitinmate concerns about the possible overuse of
the mail fraud statute to generate RI CO cases out of relatively
m nor conduct, the Crimnal Division has inposed policy limtations
onits use as a predicate offense. First, the use of mail fraud as

a predicate is not generally encouraged, particularly in cases

5 pyb. L. No. 100-690, Title VII1, § 7603(a), 102 Stat. 4508 (Nov.
18, 1988).

6 See Callanan v. United States, 881 F.2d 229 (6th G r. 1989),
cert. denied, 494 U. S. 1083 (1990); United States v. Rastelli, 870
F.2d 822 (2d Cir.), cert. denied, 492 U S 982 (1989); United
States v. Doherty, 867 F.2d 1352 (2d G r. 1989); United States v.
Porcelli, 865 F.2d 1352 (2d Cir.), cert. denied, 493 U S 810
(1989); United States v. Mandel, 862 F.2d 1067 (4th Cr. 1988),
cert. denied, 491 U S. 906 (1989); United States v. Perholtz, 836
F.2d 554 (D.C. Cr.), cert. denied, 109 S. C. 65 (1988); United
States v. Runnels, 833 F.2d 1183 (6th G r. 1987), vacated, 877 F.2d
481 (6'"™ Cir. 1989) (en banc) (convictions overturned on MNally
grounds); United States v. Wellman, 830 F.2d 1453 (7th G r. 1987);
United States v. Fagan, 821 F.2d 1002 (5th Gr. 1987), cert.
deni ed, 484 U.S. 1005 (1988); United States v. Berg, 710 F. Supp.
438 (E.D.N. Y. 1989); United States v. Regan, 706 F. Supp. 1087
(S.D.N. Y. 1989); United States v. Finley, 705 F. Supp. 1297 (N.D.
I11. 1988); lllinois v. Flisk, 702 F. Supp. 189 (N.D. Il1. 1988);
United States v. lanniello, 677 F. Supp. 233 (S.D.N. Y. 1988);
United States v. Biaggi, 675 F. Supp. 790 (S.D.N. Y. 1987).
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where ot her predicate crinmes are charged, or where the conduct can
be nore accurately charged under sone ot her RI CO predi cate of fense,
such as a state bribery statute. This policy, however, does not
precl ude charging mail fraud or wire fraud predicate of fenses where
the gravanmen of the offense is a traditional fraud. Second, the
Organized Crinme and Racketeering Section wll not approve a
proposed RICO indictnment that contains mail fraud predicates
i nvol ving federal tax evasion or other offenses arising under the
federal internal revenue |aws unless previously approved by the
Crimnal Section of the Tax Division.?

b. Obstructi on of Justice

Anot her problem is presented by RICO predicates involving

18 U S.C 88 1503 through 1513 of the federal obstruction-of-

27 According to the Tax Division there are, in general, three
circunstances in which it can be said that an offense ari ses under
the internal revenue |l aws: “when it involves (1) an evasi on of sone
responsibility inposed by the Internal Revenue Code, (2) an
obstruction or inpairnent of the Internal Revenue Service, or (3)
an attenpt to defraud the Governnent or others through the use of
nmechani snms establi shed by the Internal Revenue Service for filing
of internal revenue docunents or the paynment, collection, or refund
of taxes.” Tax Division Directive No. 99 at 1-2.

Thus, the Departnent requires Tax Division authorization for
the charging of mail fraud counts, either independently or as RI CO
predi cates (1) when the only nailing charged is a federal tax
return or other internal revenue formor docunent, or (2) when the
mai ling charged is a mailing used to pronote or facilitate a schene
which is essentially only a tax fraud scheme arising under the
federal tax laws. See Appendix C of this Manual setting out the
full text of Section 6-4.211(1) (July 19, 1989) of the United
States Attorneys' Manual, which describes the Departnment’s policy
regarding the use of mail fraud charges in tax cases.
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justice statutes, which were anmended, effective October 12, 1982,
by the Victimand Wtness Protection Act, Pub. L. No. 97-291, 96
Stat. 1248-58. The anendnents changed Section 1503 so that it no
| onger expressly covered witness intimdation. Nevertheless, al
the courts of appeals that have decided the issue, except for the
Second Circuit, have held that § 1503 still applies to endeavoring
to obstruct justice in judicial proceedings through wtness
tanpering and that 8 1512 is not the exclusive vehicle for
prosecuting such witness tanpering.?® The Second Circuit al one has
held that w tness tanpering nust be prosecuted under 18 U. S.C.
§ 1512, and not § 1503. 2°

Unfortunately, Section 1512 was not added to the list of RI CO
predi cates until Novenber 10, 1986. Wtness intimdation crines
occurring before Novenber 10, 1986, however, should be covered by

18 U.S.C. § 1503, which contains an omi bus provision prohibiting

2% See United States v. Ladum 141 F.3d 1328, 1337-38 (9'" Gir.
1998); United States v. Tackett, 113 F.3d 603, 601-11 (6'" Cr.
1997) (collecting cases); United States v. Ml oney, 71 F.3d 645,
658-59 (7" Cir. 1995); Unites States v. Mody, 977 F.2d 1420, 1424
(11" Gir. 1992); United States v. Kenny, 973 F. 2d 339, 342 (4" Cir.
1992); Unites States v Branch, 850 F.2d 1080, 1082 (5'" Cir. 1988);
United States v. Marrapese, 826 F.2d 145, 148 (1%t Gr. 1987);
United States v. Risken, 788 F.2d 1361, 1365-68 (8" Cir. 1986);
United States v. Arnold, 773 F.2d 823, 831-32 (7'" Cr. 1985);
United States v. Rovetuso, 768 F.2d 809, 823-24 (7' Cir. 1985);
United States v. lLester, 749 F.2d 1288, 1292-95 (9'" Gir. 1984);
United States v. Wesley, 748 F.2d 962 (5'" Cir. 1984). See also,
United States v. Agquilar, 515 U S. 593, 600 and n.1 (1995).

2% See United States v. Masterpol, 940 F.2d 760, 763 (2d Cir.
1991); United States v. Hernandez, 730 F.2d 895, 898-99 (2d Cr.
1984) .
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obstruction of the "due adm nistration of justice." See supra n.
28, Section I1. The preferable course appears to be to charge
conduct occurring before Novenber 10, 1986 under Section 1503 in
jurisdictions other than the Second Circuit.?°

C. Repr esentative Cases Char gi ng Title 18
Predi cate O fenses

Section 201 (relating to bribery)

United States v. Bustamante, 45 F.3d 933 (5th Gr.), cert.
deni ed, 516 U. S. 973 (1995); United States v. Garner, 837 F. 2d
1404 (7th Cir. 1987), cert. denied, 486 U S. 1035 (1988);
United States v. Persico, 646 F. Supp. 752 (S.D.N. Y. 1986),
aff'd and rev'd on other grounds, 832 F.2d 705 (2d G r. 1987),
cert. denied, 486 U S. 1022 (1988); United States v. Perholtz,
622 F. Supp. 1253 (D.D.C. 1985); United States v. Perkins, 596
F. Supp. 528 (E.D. Pa.), aff'd, 749 F.2d 28 (3d Cr. 1984),
cert. denied, 471 U S. 1015 (1985); United States v. Stratton,
649 F.2d 1066 (5th Gr. 1981); United States v. Licavoli, 725
F.2d 1040 (6th Cr.), cert. denied, 467 U S. 1252 (1984).

Section 224 (relating to sports bribery)

United States v. Burke, 700 F.2d 70 (2d Gr.), cert. denied,
464 U.S. 816 (1983); United States v. Wnter, 663 F.2d 1120
(st Cr. 1981), cert. denied, 460 U. S. 1011 (1983).

Sections 471-473 (relating to counterfeiting)

United States v. Diecidue, 603 F.2d 535 (5th Cir. 1979), cert.
deni ed, 445 U. S. 946 (1980).

30 See United States v. Msterpol, 940 F.2d 760, 762-63 (2d Gr
1991) (Section 1512 rather than 1503 was applicable to defendant's
conduct that involved urging a witness to nmake fal se statenents
wi t hout resorting to intimdation or harassnment); United States v.
Her nandez, 730 F.2d 895, 898 (2d Cir. 1984); but see United States
v. Beatty, 587 F. Supp. 1325, 1333 (E.D.N. Y. 1984) (Congress did
not nean to limt Section 1503 insofar as it sought to prevent
obstruction of justice). See also U S Attorneys’ Mnual § 9-
69. 010, Crimnal Resource Manual, at 1721-33 (discussing Sections
1503 t hrough 1512).
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Secti

on 659 (relating to theft froman interstate shi pment)

United States v. Elliott, 571 F.2d 880 (5th Cr.), cert.

Secti

denied, 439 U S. 953 (1978); United States v. Piteo, 726 F.2d
53 (2d Cir.), cert. denied, 467 U S. 1206 (1984).

on 664 (relating to enbezzlenent from pension and welfare

f unds)

Secti

United States v. Busacca, 936 F.2d 232 (6th Cr.), cert
denied, 502 U S. 985 (1991); United States v. Wlagneux, 683
F.2d 1343 (11th G r. 1982), cert. denied, 464 U. S. 814 (1983);
United States v. Ostrer, 481 F. Supp. 407 (S.D.N. Y. 1979).

ons 891-894 (relating to extortionate credit transactions)

Secti

United States v. Shifrman, 124 F.3d 31 (1st Cr. 1997),
cert. denied, 118 S. Ct. 1053 (1998); United States V.
Zizzo, 120 F. 3d 1338 (7th Cir.), cert. denied, 118 S. C.
566 (1997); United States v. Doherty, 786 F.2d 491 (2d
Cir. 1986); United States v. Persico, 621 F. Supp. 842
(S.D.N. Y. 1985); United States v. Ri ccobene, 709 F. 2d 214
(3d Cr.), cert. denied, 464 U S. 849 (1983); United
States v. Goff, 643 F.2d 396 (6th Cr.), cert. denied,
454 U.S. 828 (1981).

on 1028 (relating to fraud in connection with identification

docunent s)

Secti

on 1029 (relating to fraud in connection with access devices)

Secti

on 1084 (relating to illegal transmission of wagering

i nf or mati on)

Secti

on 1341 (relating to nmail fraud)

United States v. Palunbo Brothers, Inc., 145 F.3d 850

(7th Cir.), cert. denied, 119 S. C. 375 (1998); United
States v. Blandford, 33 F.3d 685 (6th Cir. 1994), cert.
deni ed, 514 U.S. 1095 (1995); United States v. Pacci one,
949 F.2d 1183 (2d G r. 1991), cert. denied, 505 U. S. 1220
(1992); United States v. Horak, 833 F.2d 1235 (7th Gr

1987); United States v. Busher, 817 F.2d 1409 (9th G

1987); United States v. Standard Drywall Corp., 617 F

Supp. 1283 (S.D.N. Y. 1985); United States v. Martino, 648
F.2d 367 (5th Cr. 1981), cert. denied, 456 U S. 949
(1982); United States v. Sheeran, 699 F.2d 112 (3d Cir.),
cert. denied, 461 U S. 931 (1983).
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Section 1343 (relating to wire fraud)
United States v. Blinder, 10 F. 3d 1468 (9th Cir. 1993); United
States v. Conputer Sciences Corp., 689 F.2d 1181 (4th Cr.
1982), cert. denied, 459 U S. 1105 (1983); United States v.
Ri ccobene, 709 F.2d 214 (3d Cir.), cert. denied, 464 U. S. 849
(1983).

Section 1344 (relating to financial institution fraud)

Sections 1425-1427 (relating to the unlawful procurenent of
citizenship or nationalization)

Sections 1461-1465 (relating to obscene matter)
United States v. Pryba, 674 F. Supp. 1504 (E.D. Va. 1987).

Section 1503 (relating to obstruction of justice)
United States v. Vitale, 635 F. Supp. 194 (S.D.N. Y. 1985),
di smi ssed on other grounds, 795 F.2d 1006 (2d G r. 1986);
United States v. Russotti, 717 F.2d 27 (2d GCr. 1983), cert.
denied, 465 U S. 1022 (1984); United States v. Romano, 684
F.2d 1057 (2d Gr.), cert. denied, 459 U S. 1016 (1982).

Section 1510 (relating to the obstruction of a federal crimna
i nvesti gati on)
United States v. Peacock, 654 F.2d 339 (5th Gr. 1981), cert.
deni ed, 464 U. S. 965 (1983); United States v. Smth, 574 F. 2d
308 (5th Cr.), cert. denied, 439 U S. 931 (1978).

Section 1511 (relating to the obstruction of state or local |aw
enf or cenent)
United States v. Welch, 656 F.2d 1039 (5th Cr. 1981), cert.
deni ed, 456 U. S. 915 (1982); United States v. Feliziani, 472
F. Supp. 1037 (E.D. Pa. 1979), aff'd, 633 F.2d 580 (3d Cir.
1980) .

Sections 1512-1513 (relating to witness/victininformant tanpering
or retaliating against a witness, victimor infornmant)
Muz v. Caring, Inc., 991 F. Supp. 701 (D.N.J. 1998).

Sections 1542-1544 (relating to false and forged statenents in

application and use of passport, misuse of passport)
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Section 1546 (relating to fraud, msuse of visas and related
docunent s)

Sections 1581-1588 (relating to peonage and sl avery)

Section 1951 (Hobbs Act extortion or robbery)

United States v. To, 144 F.3d 737 (11th Cir. 1998);
United States v. Blandford, 33 F.3d 685 (6th Gr. 1994),
cert. denied, 514 U S. 1095 (1995); United States V.
Carpenter, 961 F.2d 824 (9th Cr.), cert. denied, 506
U 'S 919 (1992); United States v. O Malley, 796 F.2d 891
(7th Cr. 1986); United States v. Hanpton, 786 F.2d 977
(10th Cir. 1986); United States v. Walsh, 700 F.2d 846
(2d Gr.), cert. denied, 464 U S. 825 (1983); United
States v. Brooklier, 685 F.2d 1208 (9th Cir. 1982), cert.
denied, 459 U. S. 1206 (1983); United States v. Dozier
672 F.2d 531 (5th Cir.), cert. denied, 459 U S. 943
(1982).

Section 1952 (relating to interstate or foreign travel or use of
such facilities or the mail in aid of unlawful activity)

United States v. Griffith, 85 F. 3d 284 (7th GCir. 1996); United
States v. Stern, 858 F.2d 1241 (7th Gr. 1988); United States
v. Muskovsky, 863 F.2d 1319 (7th Cir. 1988), cert. denied, 109
S. C. 1319 (1989); United States v. Hunt, 749 F.2d 1078 (4th
Cr. 1984), cert. denied, 472 U. S. 1018 (1985); United States
v. Mazzei, 700 F.2d 85 (2d Gr.), cert. denied, 461 U S. 945
(1983).

Section 1953 (relating to interstate transportation of wagering
par apher nal i a)

Section 1954 (relating to kickbacks to influence enpl oyee benefit

pl an)

United States v. Norton, 867 F.2d 1354 (11th Cr.), cert.
denied, 491 U. S. 907 (1989); United States v. Kopituk, 690
F.2d 1289 (11th Cir. 1982), cert. denied, 461 U S. 928 (1983);
United States v. Palneri, 630 F.2d 192 (3d Cr. 1980), cert.
deni ed, 450 U.S. 967 (1981).

Section 1955 (prohibiting illegal ganbling businesses)

United States v. Zenek, 634 F.2d 1159 (2d Cir. 1980), cert.
deni ed, 450 U. S. 916 (1981); United States v. Ri ccobene, 709
F.2d 214 (3d Cir.), cert. denied, 464 U S. 849 (1983).
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Sections 1956-1957 (relating to noney | aunderi ng)

United States v. London, 66 F.3d 1227 (1st Cr. 1995), cert.
denied, 517 U S. 1155 (1996); United States v. Jackson, 72
F.3d 1370 (9th Cr. 1995), cert. denied, 116 S. C. 1546
(1996).

Section 1958 (relating to nurder for hire)

Sections 2251-2252 (relating to sexual exploitation, abuse and
buyi ng and selling children)

Sections 2312-2313(relating to the transportation, sale or receipt
of stol en vehicles)

Section 2314 (relating to transportati on of stol en goods and ot her
property)

United States v. Neapolitan, 791 F.2d 489 (7th Gr.), cert.
denied, 479 U S. 940 (1986); United States v. Conner, 752
F.2d 566 (11th Cir.), cert. denied, 474 U S. 821 (1985)
Cooper v. United States, 639 F. Supp. 176 (MD. Fla. 1986);
United States v. Haley, 504 F. Supp. 1124 (E.D. Pa. 1981).

Section 2315 (relating to sale or recei pt of stol en goods and ot her

property)
United States v. DeVincent, 632 F.2d 155 (1st G r. 1980),
cert. denied, 450 U S. 984 (1981); United States v. Martin,
611 F.2d 801 (10th Cir. 1979), cert. denied, 444 U S. 1082
(1980).

Sections 2318-2320 (relating to copyright infringement and counter -
feiting in the performance and entertai nnent and audi ovi sual
and conputer industries)

Section 2321 (trafficking in notor vehicles and notor vehicle parts
with obliterated or altered vehicle identification nunbers)

Sections 2341-2346 (trafficking in contraband ci garettes)

United States v. Baker, 63 F.3d 1478 (9th Cr. 1995); United
States v. Legrano, 659 F.2d 17 (4th Cr. 1981).

Sections 2421-2424 (relating to transportation for illegal sexual

activity)

United States v. Cenpbnes, 577 F.2d 1247 (5th Gr. 1978),
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cert. denied, 445 U. S. 927 (1980).

3. Federal Title 29 Ofenses. Section 1961(1)(C) defines

racketeering activity as "any act which is indictable under" 29
USC § 186 or 29 U S.C. 8 501(c). Because of the "indictable
under" | anguage, the sane considerations apply here as to the
Section 1961(1)(B) offenses, with respect to charging attenpts and
conspiracies, 1i.e., because attenpts and conspiracies are not
expressly included within these statutes, they are not chargeable
as RI CO predicates.

Representative cases charging Title 29 predicate offenses:

Section 186 (dealing with restrictions on paynents and |l oans to
| abor organi zati ons)

United States v. Carlock, 806 F.2d 835 (5th Gir. 1986); United
States v. Pecora, 798 F.2d 614 (3d Cr. 1986), cert. denied,
479 U. S. 1064 (1987); United States v. Kaye, 556 F.2d 855 (7th
Cr.), cert. denied, 434 U S. 921 (1977); United States v.
Cody, 722 F.2d 1052 (2d Gr. 1983), cert. denied, 467 U S
1226 (1984); United States v. Local 1804-1, International
Longshoreman's Ass'n, 812 F. Supp. 1303 (S.D.N Y. 1993);
United States v. DiGlio, 667 F. Supp. 191 (D.N. J. 1987).

Section 501(c) (relating to enbezzl enent from uni on funds)

United States v. Butler, 954 F.2d 114 (2d Cr. 1992); United
States v. Boffa, 688 F.2d 919 (3d Cr. 1982), cert. denied,
460 U.S. 1022 (1983); United States v. Thordarson, 646 F.2d
1323 (9th Cir.), cert. denied, 454 U S. 1055 (1981); United
States v. Rubin, 591 F.2d 278 (5th Gr.), cert. denied, 444
US 864 (1979); United States v. Local 1804-1, International
Longshorenman's Ass'n, 812 F. Supp. 1303 (S.D.N. Y. 1993).

4. Ceneric Federal Ofenses: Section 1961(1) (D) defines

racketeering activity as foll ows:

any offense involving fraud connected with a case under title
11 (except a case under section 157 of this title), fraud in
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the sale of securities, or the felonious manufacture,

i nportation, receiving, concealnent, buying, selling, or

ot herwi se dealing in a controll ed substance or |isted chem cal

(as defined in section 102 of the Controll ed Substances Act),

puni shabl e under any | aw of the United States.
Because t hi s subdi vi si on uses the | anguage "any of fense i nvol vi ng, "
it includes attenpts and conspiracies.®

One issue that occasionally arises in R CO cases involving
federal narcotics violations is whether marijuana offenses are
proper RI CO predicates. Under the federal drug statutes, marijuana
i s considered a control |l ed substance but not a narcotic drug. This
probl em was resolved in 1994, however, by an anendnent to Section
1961(1) (D) substituting "controlled substance or |isted chem cal"”
for "narcotics or other dangerous drug." Thus, a nmarijuana of fense
occurring after the 1994 anendnent may be a proper RICO predicate.
O fenses occurring prior to the 1994 anendnent may be proper Rl CO

predi cates as well: court decisions addressing the propriety of a

pre-1994 marijuana offense as a RICO predicate have held in the

3. See United States v. Darden, 70 F.3d 1507, 1524-25 (8th Gir.
1995) (conspiracy to possess, distribute, and possess with intent
to distribute controlled substances constitutes a RI CO predicate,
but sinple possession of cocaine is not a R CO predicate), cert.
denied, 517 U. S. 1149 (1996); United States v. Echeverri, 854 F.2d
638 (3d Cir. 1988) (conspiracy to possess and distribute a
controlled substance is a RICO predicate act); United States v.
Phillips, 664 F.2d 971, 1015 (5th G r. 1981) (conspiracy to commt
of fense i nvol vi ng narcoti cs and dangerous drugs is a RI CO predicate
act), cert. denied, 457 U.S. 1136 (1982); United States v. Wi snman,
624 F.2d 1118, 1123-24 (2d Cr.) (conspiracy to commt offense
i nvol vi ng bankruptcy fraud or securities fraud is a RI CO predicate
act), cert. denied, 449 U. S. 871 (1980).
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governnent’s favor.3®  Accordingly, it is the position of the
Crimnal Dyvision that marijuana offenses may be proper RICO
pr edi cat es. 33
Anot her issue that has arisen in R CO cases involving federa

narcoti cs of fenses i s whet her nere possession of illegal narcotics
for personal consunption is a RICO predicate. At |east one court
has hel d that such nere possession is not a proper Rl CO predicate,
but that possession with intent to distribute is a proper R CO

predicate. United States v. Darden, 70 F.3d 1507, 1524 (8th Cir

1995), cert. denied, 517 U S. 1149 (1996). The Organi zed Crine and

Racketeering Section will not approve possession of a de mnims
anount of drugs as a RICO predicate. Possession of a |l arger anount
may be approved if it could be inferred fromthe quantity and ot her
rel evant facts that the drugs were for distribution and not nerely
for personal consunption.

Representative cases charging federal generic predicate

32 See United States v. Wllians, 809 F.2d 1072 (5" Gr.), cert.
denied, 484 U.S. 896 (1987); United States v. Ryland, 806 F.2d 941
(9" cir 1986), cert. denied, 48 U. S. 1057 (1987); United States v.
Tillett, 763 F.2d 628 (11'" CGir. 1984), cert. denied, 472 U. S. 1017
(1985); United States v. Zielie, 734 F.2d 1447, 1462 n. 11 (11*" Cr
1984), cert. denied, 469 U S 1189 (1985); United States v.
Castellano, 610 F. Supp. 1359, 1424-25 (S.D.N. Y. 1985); United
States v. Harvey, 560 F. Supp. 1040, 1050 (S.D. Fla. 1982), aff’'d,
789 F.2d 1492 (11'" Cir.), cert. denied, 479 U S. 854 (1986).

3% Marijuana offenses under state |aw al so nay be RI CO predicates
provi ded that the charged state nmarijuana offenses carry a penalty
of inprisonnent in excess of one year. Section 1961(1)(A) requires
that state offenses be punishable by nore than one year
| mpri sonment .
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of f enses:

Title 11 (relating to bankruptcy fraud)

United States v. Wisman, 624 F.2d 1118 (2d Cr.), cert.
denied, 449 U. S. 871 (1980); United States v. Tashjian, 660
F.2d 829 (1st Cr.), cert. denied, 454 U. S. 1102 (1981).

Securities Fraud

United States v. Blinder, 10 F. 3d 1468 (9th G r. 1993); United
States v. Bl edsoe, 674 F.2d 647 (8th Cir. 1982), cert. deni ed,
459 U.S. 1040 (1983); United States v. Pray, 452 F. Supp. 788
(MD. Pa. 1978).

Nar coti cs

United States v. Crosby, 789 F. Supp. 440 (D.D.C. 1992)
aff'd, 20 F.3d 480 (D.C. GCr.), cert. denied, 513 U S. 883
(1994); United States v. Kragness, 830 F.2d 842 (8th Gr.
1987); United States v. Firestone, 816 F.2d 583 (11th Cr.),
cert. denied, 484 U S. 948 (1987); United States v. Zielie,
734 F.2d 1447 (11th Cr. 1984), cert. denied, 469 U S. 1189
(1985); United States v. Fernandez, 576 F. Supp. 397 (E.D
Tex. 1983), aff'd, 777 F.2d 248 (5th G r. 1985), cert. deni ed,
476 U.S. 1096 (1986).

5. Title 31 Ofenses (currency reporting violations):

Section 1961(1) (E), added by anendnent COctober 12, 1984, incl udes
as racketeering activity "any act which is indictable under the
Currency and Foreign Transactions Reporting Act." Those
violations, codified at 31 U.S. C. 88 5311-5324, are of considerable
use as predicate of fenses involving noney | aundering in narcotics
prosecutions. In drafting a RICOindictnent that includes Title 31
predi cate acts, it is inportant to be aware of the policy against

chargi ng several predicate acts froma single, short-lived crin na
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transaction.® In addition, it is inportant to be aware of the ex
post facto issue that may arise if an indictnment alleges Title 31
predi cate acts that occurred on or before the dates those of fenses
were added to the list of RICO predicates.?3®

Representative cases charging Title 31 offenses:

United States v. London, 66 F.3d 1227 (1st Cr. 1995), cert.
deni ed, 517 U.S. 1155 (1996); United States v. Hurley, 63 F. 3d
1 (1st Gr. 1995), cert. denied, 517 U S 1105 (1996).

6. | mm gration and Nationality Act Of enses.

Section 1961(1)(F), added by several anendnents in 1996,
i ncl udes as racketeering activity:

any act which is indictable under the Inmmgration and
Nationality Act, i.e., section 274 (relating to bringing in
and harboring certain aliens), section 277 (relating to aiding
or assisting certain aliens to enter the United States), or
section 278 (relating to inportation of aliens for inmmora
purposes) if the act indictable under such section of such Act
was conm tted for the purpose of financial gain.

These violations are codified, respectively, at 8 U S.C. 88 1324,
1327 and 1328.

Repr esentati ve cases charging | mmigrati on and Nationality Act
of fenses: none reported as of this witing

B. State
The statutory definition of "state" includes any of the fifty
states, as well as the District of Colunbia, Puerto R co, and

United States territories, possessions, political subdivisions, and

3 See infra Section Il (E)(2).
% See infra Section VI (E)(4).
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their departnments, agencies, and instrumentalities. 18 U S. C
§ 1961(2). The primary inportance of this definition is its
connection with the state |law predicate crines listed in Section
1961(1)(A) and the definition of "unlawful debt" in Section
1961(6). To date, this has not been a significant factor in R CO
l'itigation.

C. Per son

The definition of "person"” includes "any individual or entity
capable of holding a legal or beneficial interest in property.”
This definition also has not had a significant inpact on crimna
litigation; it is broad enough to include any individual or
corporation that is a potential crimnal RICO defendant.®* |In the
civil context, however, the definition is of nobre inportance.
Under Section 1964(c), treble damages are available to "[a]ny

person injured in his business or property by reason of a violation

3  The definition uses the word "includes" rather than "neans";
this usage coul d be construed as indicating that the definitionis
a broad, expansive one. But see United States v. Bonanno Organi zed
Crime Famly, 879 F.2d 20, 27-30 (2d Gir. 1989), in which the
Second Circuit upheld the dism ssal of the governnent's civil RICO
conpl ai nt agai nst def endant Bonanno Crine Fam |y because, as a nere
associ ation of individuals, the Bonanno Family could not be a
"person” within the neaning of the RICO statute and thus was not a
proper Rl CO defendant. See also United States v. Conputer Sciences
Corp., 689 F.2d 1181, 1190 (4th Gr. 1982) (in dictum concluding
that a corporate division could not be a R CO "person"” chargeabl e
as a RI CO defendant, but noting that the division could be a RI CO
"enterprise"), cert. denied, 459 U.S. 1105 (1983); Mdern Settings
v. Prudential -Bache Securities, 629 F. Supp. 860, 863 (S.D.NY.
1986) (corporation cannot be a "person" under respondeat superior
theory of liability).
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of Section 1962 . . . ."3¥ OF mmjor inportance to governnent
attorneys is the question of whether the United States is a
"person” entitled to sue for treble damages under RICO Thi s
guestion has not been conclusively resolved by the courts. The
Second Circuit has held that the United States may not recover
treble damages in civil R CO actions because it is not a "person”
within the meaning of 18 U . S.C. § 1964(c).3% The Second Circuit’s
decision in that regard is well supported by RICOs |egislative
hi story. Thus, RICO suits for trebl e damges shoul d not be sought
in the Second Circuit. None of the other circuits have addressed

this issue. However, it is unlikely that the Organized Crine and

37 Sonme district courts have held that a state or municipal
government may not be a RICO defendant because a governnenta
entity is incapable of formng the crimnal intent necessary to
commit a predicate act. Pedrina v. Chun, 97 F.3d 1296, 1300 (9th
Cr. 1996) (affirm ng dism ssal of civil RICOclai magainst City and
County of Honol ul u because governnental entities are incapable of
form ng necessary malicious intent); Dammon v. Folse, 846 F. Supp.
36, 39 (E.D. La. 1994)(school board is nunicipal entity incapable
of form ng necessary crimnal intent); County of Gakland v. Gty of
Detroit, 784 F. Supp. 1275, 1283 (E.D. Mch. 1992)(civil RICO suit
di sm ssed because governnental entity is incapable of formng
necessary crimnal intent); Nu-Life Construction Corp. v. Board of
Education of New York, 779 F. Supp. 248, 251-52 (E.D.NY.
1991) (muni ci pal corporation is a "person" since it can hold
interest in property, but plaintiff nust still show that defendant
had the requisite nens rea to commit predicate acts).

% See United States v. Bonanno Organized Crine Famly, 879 F.2d
20, 27 (2d Cr. 1989) (relying in part on anal ogous provision in
Cl ayton Act, which does not recogni ze standing of United States to
recover treble nonetary damages in antitrust cases). The
governnent did not seek further review of this decision. Accord
United States v. Private Sanitation I ndus. Ass'n of Nassau/ Suff ol k,
793 F. Supp. 1114, 1149 (E.D.N. Y. 1992) (dism ssing United States’
claimfor treble damages under civil R CO |l awsuit).
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Racket eering Section will approve RICO suits by the United States
for treble damages in other circuits.

Some reported cases have invol ved suits under Section 1964(c)
by state and | ocal governnents. Several courts have ruled that
state and ot her | ocal governnment entities have standing to sue for
trebl e damages under RICO % while other courts have pernmitted a
state to sue for treble danages, but did not address the issue
whet her the state was a “person” within the neaning of 18 U.S.C. 8§
1964 (c).*°

D. Enterprise

The term "enterprise” includes "any individual, partnership,
corporation, association, or other legal entity, and any union or
group of individuals associated in fact although not a |egal
entity." 18 U . S.C. § 1961(4). (For a full discussion of the
enterprise’s required relationship to interstate and foreign
comerce, see infra SectionIl11(C(3)). It is nowsettled that the

term "enterprise" enconpasses both legitimate and illegitimte

3% See County of OGakland v. City of Detroit, 866 F.2d 839, 851 (6th
Cr. 1989), cert. denied, 497 U. S. 1003 (1990); lllinois Dept. of
Rev. v. Phillips, 771 F.2d 312, 316 (7th Gr. 1985); dty of
Chi cago Heights v. LoBue, 841 F. Supp. 819, 822, 823 (N.D. 11l
1994); City of New York v. Joseph L. Balkan, Inc., 656 F. Supp
536, 541 (E.D.N. Y. 1987).

40 See Commonwealth of Pennsylvania v. G anfrani, 600 F. Supp
1364, 1369 (E. D. Pa. 1985).
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enterpri ses. United States v. Turkette, 452 U S. 576 (1981).%

Prosecuti on under Rl CO however, does not require proof that either

t he defendant or the enterprise was connected to organi zed cri ne. *?

4 See also United States v. Doherty, 867 F.2d 47, 68 (1st Gir.
1989); United States v. Blackwod, 768 F.2d 131 (7th Gr.), cert.
deni ed, 474 U. S. 1020 (1985); United States v. Ruggiero, 726 F.2d
913, 923 (2d Cir.), cert. denied, 469 U S. 831 (1984); United
States v. Cauble, 706 F.2d 1322, 1330 (5th Cr. 1983), cert.
deni ed, 465 U. S. 1005 (1984); United States v. Lemm 680 F.2d 1193,
1198 (8th Cir. 1982), cert. denied, 459 U S. 1110 (1983); United
States v. Bl edsoe, 674 F. 2d 647, 662 (8th Cr. 1982), cert. denied,
459 U. S. 1040 (1983); United States v. Thevis, 665 F.2d 616, 626
(5th Gr.), cert. denied, 456 U S. 1008 (1982); United States v.
Giffin, 660 F.2d 996, 999 (4th Gr. 1981), cert. denied, 454 U.S.
1156 (1982); United States v. Martino, 648 F.2d 367, 380-81 (5th
Cir. 1981), rev'd in part on other grounds, 681 F.2d 952 (5th Cir.)
(en banc), cert. denied, 456 U S. 949 (1982); United States V.
Clark, 646 F.2d 1259, 1267 n.7 (8th Cr. 1981); United States v.
Sutton, 642 F.2d 1001, 1006-09 (6th Cr. 1980) (en banc), cert.
deni ed, 453 U. S. 912 (1981); United States v. Errico, 635 F. 2d 152,
155 (2d Cir. 1980), cert. denied, 453 U S. 911 (1981); United
States v. Provenzano, 620 F.2d 985, 992-93 (3d Cir.), cert. deni ed,
449 U. S. 899 (1980); United States v. Al eman, 609 F.2d 298, 304-05
(7th Cr. 1979), cert. denied, 445 U. S. 946 (1980); United States
v. Rone, 598 F.2d 564, 568-69 (9th Cr. 1979), cert. denied, 445
U S. 946 (1980); United States v. Swi derski, 593 F. 2d 1246, 1248-49
(D.C. Gr. 1978), cert. denied, 441 U S. 993 (1979).

An enterprise, however, cannot be an inani mate object such as
a bank account, Quidry v. Bank of LaPlace, 954 F.2d 278, 283 (5th
Cr. 1992), or an apartnent building, Elliott v. Foufas, 867 F.2d
877, 881 (5th Cir. 1989).

42 See National Organization for Wonen, Inc. v. Scheidler, 510 U S.
249, 260 (1994); H.J. Inc. v. Northwestern Bell Tel ephone Co., 492
U S. 229, 245, 248-49 (1989); United States v. Aucoin, 964 F.2d
1492, 1496 (5th Gr.), cert. denied, 506 U S. 1023 (1992); United
States v. Ruiz, 905 F.2d 499, 502 (1st GCr. 1990); Plains
Resources, Inc. v. Gable, 782 F.2d 883, 886-87 (10'" GCir. 1986);
United States v. Hunt, 749 F.2d 1078, 1088 (4th Cir. 1984), cert.
denied, 472 U S. 1018 (1985); United States v. Romano, 736 F.2d
1432, 1441 (11th Cr. 1985); United States v. Cauble, 706 F.2d
1322, 1330 (5th Gir. 1983), cert. denied, 465 U.S. 1005 (1984).

(continued. . .)
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1. Types of Enterprises

The courts have given a broad reading to the term
"enterprise.” Noting that Congress nandated a | i beral construction
of the RICO statute in order to effectuate its renedial purposes
and pointing to the expansive use of the word "includes" in the
statutory definition of the term courts have held that the Iist of
enunerated entities in Section 1961(4) is not exhaustive but nerely

illustrative.* Thus public and governnmental entities as well as

42(...continued)

See also United States v. Gottesman, 724 F.2d 1517, 1521 (11th Gr.
1984); Mpss v. Morgan Stanley, Inc., 719 F.2d 5, 21 (2d G r. 1983),
cert. denied, 465 U. S. 1025 (1984); Bennett v. Berg, 685 F.2d 1053,
1063 (8th Cr.), aff'd in part, rev'd in part, 710 F.2d 1361 (8th
Cr. 1982), cert. denied, 464 U S. 1008 (1983); United States v.
Bl edsoe, 674 F.2d 647, 663 (8th Gr. 1982), cert. denied, 459 U. S.
1040 (1984); United States v. Uni QG I, Inc., 646 F.2d 946, 953 (5th
Cir. 1981), cert. denied, 455 U S. 908 (1982); United States v.
Al eman, 609 F.2d 298, 303 (7th Cr. 1979), cert. denied, 423 U S.
946 (1980); United States v. Canpanale, 518 F.2d 352, 363 (9th Gr
1975), cert. denied, 423 U S. 1050 (1976).

4 See United States v. London, 66 F.3d 1227, 1243-44 (1st Gir.
1995) (association-in-fact enterprise consisting of bar and check
cashing business), cert. denied, 116 S. C. 1542 (1996); United
States v. Ainone, 715 F.2d 822, 828 (3d Cir. 1983), cert. denied,
468 U.S. 1217 (1984); United States v. Thevis, 665 F.2d 616, 625
(5th Gr.), cert. denied, 456 U S. 1008 (1982); United States V.
Angelilli, 660 F.2d 23, 31 (2d G r. 1981), cert. denied, 455 U S
945 (1982). See also United States v. Huber, 603 F.2d 387, 394 (2d
Cr. 1979), cert. denied, 445 U S. 927 (1980); United States v.
Perkins, 596 F. Supp. 528, 530-31 (E.D. Pa.), aff'd, 749 F.2d 28
(3d Cir. 1984), cert. denied, 471 U S. 1015 (1985). Cf. United
States v. Turkette, 452 U S. 576, 580 (1981) ("[t]here is no
restriction upon the associations enbraced by the definition [of
enterprise]").
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private entities nmay constitute a R CO "enterprise",* including
commer ci al entities such as corporations*® or groups of

cor porations* (both foreign and donestic),* partnerships,“ sole

4 See United States v. Lee Stoller Enterprise, 652 F.2d 1313, 1318
(7th GCir.), cert. denied, 517 U S. 1155 (1981); United States v.
Cark, 646 F.2d 1259, 1263 (8th Cr. 1981); United States v.
Frunent o, 563 F.2d 1083, 1090-92 (3d Cr. 1977), cert. denied, 434
U S 1072 (1978); see also United States v. Brown, 555 F.2d 407,
415-16 (5th Cr. 1977), cert. denied, 435 U S. 904 (1978); United
States v. Barber, 476 F. Supp. 182 (S.D. W Va. 1979), aff'd, 668
F.2d 778 (4th Cir.), cert. denied, 459 U S. 829 (1982).

% See United States v. Kravitz, 738 F.2d 102, 113 (3d G r. 1984)
(health care delivery corporation), cert. denied, 470 U S. 1052
(1985); United States v. Hartley, 678 F.2d 961, 988 n.43 (11th Cr.
1982) (corporation producing seafood products), cert. denied, 459
U S 1170 (1983); United States v. Wbster, 639 F.2d 174, 184 n.4
(4th Cir.) (tavern and liquor store), cert. denied, 454 U S. 857
(1981); United States v. Zenek, 634 F.2d 1159, 1167 (9th Cr. 1980)
(taverns), cert. denied, 450 U S. 916 (1981); United States v.
Wei sman, 624 F.2d 1118, 1120 (2d Cir.) (theater), cert. denied, 449
U S 871 (1980); United States v. Swiderski, 593 F.2d 1246, 1248
(D.C. Cr. 1978) (restaurant serving as front for narcotics
trafficking), cert. denied, 441 U S. 933 (1979); United States v.
Brown, 583 F.2d 659, 661 (3d G r. 1978) (auto deal ership), cert.
deni ed, 440 U. S. 909 (1979); United States v. Forsythe, 560 F.2d
1127, 1135-36 (3d Gr. 1977) (bail bond agency).

46 See Securitron Magnal ock Corp. v. Schnabol k, 65 F. 3d 256, 262-64
(2d CGr. 1995) (defendant and two corporations constituted the R CO
enterprise), cert. denied, 516 U. S. 1114 (1996); United States v.
Kirk, 844 F.2d 660, 664 (9th Cir.)(group of corporations), cert.
deni ed, 488 U. S. 890 (1988); United States v. Huber, 603 F.2d 387,
394 (2d CGr. 1979) (group of corporations can be an enterprise
wi t hin meaning of RICO), cert. denied, 445 U. S. 927 (1980); United
States v. Perkins, 596 F. Supp. 528, 530-31 (E.D. Pa.), aff'd, 749
F.2d 28 (3d GCr. 1984) (group of corporations set up by defendant
to defraud governnent constituted a RICOenterprise), cert. denied,
471 U.S. 1015 (1985); United States v. Pryba, 674 F. Supp. 1504,
1508 (E.D. Va. 1987) (enterprise could consist of group of
I ndi vi dual s and corporations); Snider v. Lone Star Art Trading Co.,
659 F. Supp. 1249, 1253 (E.D. Mch. 1987)(conbination of
i ndi vidual s and corporations neets enterprise definition); Trak

(continued. . .)

40



proprietorshi ps* and cooperatives;® benevolent and non-profit

organi zati ons such as unions and uni on benefit funds, !

46(...continued)

M croconputer Corp. v. Warne Bros., 628 F. Supp. 1089, 1094-95
(N.D. 1ll. 1985) (group of corporations can constitute RICO
enterprise).

47 See United States v. Parness, 503 F.2d 430, 439 (2d Cr. 1974)
(foreign corporation can constitute a R CO enterprise), cert.
deni ed, 419 U. S. 1105 (1975).

48 See United States v. Cauble, 706 F.2d 1322, 1331 (5th Cr. 1983)
(l'imted partnership), cert. denied, 465 U S. 1005 (1984); United
States v. Zang, 703 F. 2d 1186, 1194 (10th Cr. 1982) (partnership),
cert. denied, 464 U S. 828 (1983); United States v. Giffin, 660
F.2d 996, 999 (4th Cir. 1981) (partnership may be enterprise),
cert. denied, 454 U S. 1156 (1982); Eisenberg v. Gagnon, 564 F.
Supp. 1347, 1353 (E.D. Pa. 1983) (limted partnership); United
States v. Jannotti, 501 F. Supp. 1182, 1185-86 (E.D. Pa. 1980),
rev'd on other grounds, 673 F.2d 578 (3d Cir.) (en banc) (law firm
operated through paynment of bribes), cert. denied, 457 U S. 1106
(1982).

% See United States v. Benny, 786 F.2d 1410, 1414-15 (9th GCr.),
cert. denied, 479 U. S. 1017 (1986); MCullough v. Suter, 757 F.2d
142 (7th Gr. 1985); United States v. Tille, 729 F. 2d 615, 618 (9th
Cr.), cert. denied, 471 U. S. 1064 (1984); United States v. Ml ton,
689 F.2d 679, 685 (7th GCr. 1982); State FarmFire & Casualty Co.
v. Estate of Caton, 540 F. Supp. 673, 676 (N.D. Ind. 1982).
However, the =sole proprietorship is not favored as a RICO
enterprise. See cases infra at pp. 73-75.

0 See United States v. Bl edsoe, 674 F.2d 647, 660 (8th Cr. 1982)
(dicta), cert. denied, 459 U S. 1040 (1983).

1 See United States v. Norton, 867 F.2d 1354, 1359 (11'" Gir. 1989)
(the Laborers International Union of North Arerica, its subordinate
| ocal unions and its affiliated enpl oyee benefit funds); United
States v. Robilotto, 828 F.2d 940, 947 (2d Cr. 1987) (Local 294 of
t he I nternational Brotherhood of Teansters), cert. denied, 484 U S.
1011 (1988); United States v. Provenzano, 688 F.2d 194, 199-200 (3d
Cr.) (Local 560 of the Teansters Union), cert. denied, 459 U S
1071 (1982); United States v. LeRoy, 687 F.2d 610, 616-17 (2d G r
1982) (Local 214 of Laborers International Union of North Anerica),
(continued. . .)
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school s, % and political associations;® governnental units such as

the offices of governors, state and congressional |egislators,?®*

(... continued)

cert. denied, 459 U S. 1174 (1983); United States v. Scotto, 641
F.2d 47, 51, 54 (2d Cr. 1980) (Local 1814 of the Internationa
Longshorenen's Association), cert. denied, 452 U S 961 (1981);
United States v. Rubin, 559 F.2d 975, 989 (5th G r. 1977) (unions
and enpl oyees welfare benefit plans), vacated and renmanded, 439
U S 810 (1978), aff'd in part and rev'd in part on other grounds,
591 F.2d 278 (5th Gr.), cert. denied, 444 U S. 864 (1979); United
States v. Kaye, 556 F.2d 855, 861-62 (7th Cr.) (Local 714 of the
I nt ernati onal Brotherhood of Teansters), cert. denied, 434 U. S. 921
(1977); United States v. Canpanale, 518 F.2d 352, 355 (9th Cr.
1975) (applying RICO w thout discussion to Local 626 of the
I nternational Brotherhood of Teansters), cert. denied, 423 US
1050 (1976); United States v. Local 560, International Brotherhood
of Teansters, 581 F. Supp. 279, 335 (D.N.J. 1984), aff'd, 780 F.2d
267 (3d Cir. 1985) (Local 560 and its benefit fund), cert. denied,
476 U.S. 1140 (1986); United States v. Field, 432 F. Supp. 55, 57-
58 (S.D.N. Y. 1977) (International Longshorenen's Association),
aff'd, 578 F.2d 1371 (2d Cir.), cert. denied, 439 U S. 801 (1978);
United States v. Ladner, 429 F. Supp. 1231 (E.D.N Y. 1977)
(applying RICO wi thout discussion to the International Production
Servi ce & Sal es Enpl oyees Uni on, but dism ssing action for failure
to establish a pattern of racketeering activity); United States v.
St of sky, 409 F. Supp. 609 (S.D.N. Y. 1973) (applying RRCOto a union
representing workers in New York's fur garnent manufacturing
i ndustry), aff'd, 527 F.2d 237 (2d Cr. 1975), cert. denied, 429
U S. 819 (1976).

2 See United States v. Weatherspoon, 581 F.2d 595, 597-98 (7th
Cr. 1978) (beauty college approved for veterans' vocational
training by the Veterans Adm nistration).

% See Hudson v. LaRouche, 579 F. Supp. 623, 628 (S.D.N. Y. 1983)
(uni ncorporated national political association affiliated with a
political candidate).

4 See United States v. Blandford, 33 F.3d 685, 703 (6th Cr.)
(Ofice of the Representative for House District 14 together with
i ndi vi dual s enpl oyed therein), cert. denied, 514 U S. 1095 (1995);
United States v. McDade, 28 F. 3d 283, 295-96 (3d Cir.) (Congressnan
McDade and hi s Congressional offices in Washington, D.C. and in the
10th Congressional District of Pennsylvania), cert. denied, 514
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courts and judicial offices,® police departnents and sheriffs'
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U S 1003 (1995); United States v. Freeman, 6 F. 3d 586, 596-97 (9th
Cr. 1993)(Ofices of the 49th Assenbly District), cert. denied,
511 U.S. 1077 (1994); United States v. Thonpson, 685 F.2d 993 (6th
Cr. 1982) (en banc) (applying RICO to the Tennessee Governor's
O fice, but questioning the wi sdomof not defining the enterprise
in the indictnent as a "group of individuals associated in fact
that made use of the office of Governor of the State of
Tennessee"), cert. denied, 459 U S. 1072 (1983); United States v.
Long, 651 F.2d 239, 241 (4th Gr.) (office of Senator in the South
Carolina legislature), cert. denied, 454 U S. 896 (1981); United
States v. Sisk, 476 F. Supp. 1061, 1062-63 (M D. Tenn. 1979),
aff'd, 629 F.2d 1174 (6th G r. 1980) (Tennessee Governor's Ofice),
cert. denied, 449 U S. 1084 (1981); see also United States v.
Gllock, 445 U. S. 360, 373 n.11 (1979) ("[o]f course, even a nmenber
of Congress woul d not be i mmune under the federal Speech or Debate
Cl ause from prosecution for the acts which formthe basis of the

. . . [RICO charges here"). But see United States v. Mandel, 415
F. Supp. 997, 1020-22 (D. M. 1976), rev'd on other grounds, 591
F.2d 1347 (4th Gr.), aff'd on reh’g, 602 F.2d 653 (4th Gr. 1979)
(en banc) (state of Maryland not an "enterprise" for RICO
pur poses), cert. denied, 445 U. S. 961 (1980). Mandel, however, has
been discredited by all courts that have considered the issue,

including the Fourth Circuit. See, e.qg., United States V.

Angelilli, 660 F.2d 23, 33 n.10 (2d G r. 1981), cert. denied, 455
U S 945 (1982); United States v. Long, 651 F.2d 239, 241 (4th
Cr.), cert. denied, 454 U S. 896 (1981); United States v. d ark,

646 F.2d 1259, 1261-67 (8th Cir. 1981); United States v. Altonare,

625 F.2d 5, 7 n.7 (4th Gr. 1980); United States v. Baker, 617 F.2d
1060, 1061 (4th Gr. 1980); see also United States v. Powell, No.

87 CR 872-3 (N.D. Ill. February 27, 1988) (G ty of Chicago proper
enterprise for purposes of RICO); State of New York v. O Hara, 652
F. Supp. 1049 (WD.N. Y. 1987) (incivil RRCOsuit, Gty of N agara
Fall s proper enterprise); Comonwealth v. G anfrani, 600 F. Supp.

1364 (E.D. Pa. 1985) (Pennsylvania Senate).

55 See United States v. Gubb, 11 F.3d 426, 438 (4th Cr.
1993) (O fice of the 7th Judicial Circuit); United States v. Conn,
769 F.2d 420, 424-25 (7th Gr. 1985) (Cook County Crcuit Court);
United States v. Bl ackwood, 768 F.2d 131, 137-38 (7th Cr.) (Cook
County Circuit Court), cert. denied, 474 U.S. 1020 (1985); United
States v. Angelilli, 660 F.2d 23, 30-34 (2d Cr. 1981) (New York
Cty Gvil Court), cert. denied, 455 U. S. 945 (1982); United States
v. Sutherland, 656 F.2d 1181 (5th G r. 1981) (applying Rl COw t hout
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of fices,® county prosecutors’

of fices, % tax bureaus, 58

%%(...continued)

di scussion to Munici pal Court of El Paso, Texas), cert. denied, 455
U S 949 (1982); United States v. Stratton, 649 F.2d 1066, 1074-75
(5th Cr. 1981) (judicial circuit); United States v. Bacheler, 611
F.2d 443, 450 (3d Gr. 1979) (Phil adel phia Traffic Court); United
States v. Joseph, 526 F. Supp. 504, 507 (E.D. Pa. 1981) (Ofice of
the Aerk of Courts of Lehigh County, Pennsylvania); United States
v. Vignola, 464 F. Supp. 1091 (E.D. Pa.), aff'd, 605 F.2d 1199 (3d
Cir. 1979) (sane), cert. denied, 444 U S. 1072 (1980).

6 See United States v. DePeri, 778 F.2d 963 (3d Cir. 1985)
(Phil adel phia Police Departnent), cert. denied, 475 U S. 1109
(1986); United States v. Alonso, 740 F.2d 862, 870 (11th G r. 1984)
(Dade County Public Safety Departnment, Hom cide Section), cert.
deni ed, 469 U S. 1166 (1985); United States v. Anbrose, 740 F.2d
505, 512 (7th Gir. 1984) (Chicago Police Departnent), cert. deni ed,
472 U.S. 1017 (1985); United States v. Davis, 707 F.2d 880, 882-83
(6th Gr. 1983) (Sheriff's Ofice of Mahoni ng County, GChio); United
States v. Lee Stoller Enterprise, Inc., 652 F.2d 1313, 1316-19 (7th
Cr.) (Sheriff's Ofice of Madi son County, Illinois), cert. denied,
454 U.S. 1082 (1981); United States v. Bright, 630 F.2d 804, 829
(5th Cr. 1980) (Sheriff's Ofice of DeSoto County, M ssissippi);
United States v. Karas, 624 F.2d 500, 504 (4th Gr. 1980) (Ofice
of County Law Enforcenent O ficials), cert. denied, 449 U S. 1078
(1981); United States v. Baker, 617 F.2d 1060, 1061 (4th Cr. 1980)
(Sheriff's Departnment of WIson County, North Carolina); United
States v. G zywacz, 603 F.2d 682, 685-87 (7th Cr. 1979) (Police
Departnent of Madison, Illinois), cert. denied, 446 U S. 935
(1980); United States v. Burnsed, 566 F.2d 882 (4th Cr. 1977)
(applying RICO wthout discussion to the Vice Squad of the
Charl eston, South Carolina Police Departnent), cert. denied, 434
U S 1077 (1978); United States v. Brown, 555 F. 2d 407, 415-16 (5th
Cr. 1977) (Macon, GCeorgia Minicipal Police Departnent), cert.
denied, 435 U. S. 904 (1978); United States v. Cryan, 490 F. Supp.
1234, 1239-44 (D.N.J.) (applying RRCOto Sheriff's Ofice of Essex
County, New Jersey, but limting RICO culpability to only those
def endants who actually comm tted or authorized the acts charged in
the indictnent), aff'd, 636 F.2d 1211 (3d G r. 1980).

° See United States v. Goot, 894 F.2d 231, 239 (7th Cr.), cert.
deni ed, 498 U. S. 811 (1990); United States v. Yonan, 800 F.2d 164,
167-68 (7th Gr. 1986) (Cook County State's Attorney's Ofice),
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fire departnments,® and executive departnents and agencies.® An

enterprise may also be conprised of a conbination of entities®

/(.. .continued)

cert. denied, 479 U.S. 1055 (1987); United States v. Altomare, 625
F.2d 5, 7 n.7 (4th Gr. 1980) (Ofice of Prosecuting Attorney of
Hancock County, West Virginia).

8 See United States v. Burns, 683 F.2d 1056, 1059 n.2 (7th Gir.
1982) (Cook County, Illinois, Board of Tax Appeal s), cert. deni ed,
459 U.S. 1173 (1983); United States v. Frunmento, 563 F.2d 1083,
1089-92 (3d Cir. 1977) (Pennsyl vani a Depart nent of Revenue's Bureau
of Cigarette and Beverage Taxes), cert. denied, 434 U S. 1072
(1978) .

 See United States v. Balzano, 916 F.2d 1273, 1290 (7th Gir.
1990) (Chi cago Fire Departnent).

60 See United States v. Hocking, 860 F.2d 769, 778 (8th Cir. 1988)
(I''l'inois Departnent of Transportation); United States v. Dozier,
672 F.2d 531, 543 and n.8 (5th Gr.) (Louisiana Departnent of
Agriculture), cert. denied, 459 U S. 943 (1982); United States v.
Angelilli, 660 F.2d 23, 33 n.10 (2d Gr. 1981), cert. denied, 455
U S 945 (1982); United States v. Long, 651 F.2d 239, 241 (4th
Cir.), cert. denied, 454 U S. 896 (1981); United States v. d ark,
646 F.2d 1259, 1261-67 (8th Cir. 1981); United States v. Al tonare,
625 F.2d 5, 7 n.7 (4th Gr. 1980); United States v. Baker, 617 F.2d
1060, 1061 (4th Cir. 1980); United States v. Davis, 576 F.2d 1065,
1067 (3d Cir.) (warden of county prison), cert. denied, 439 U S
836 (1978); State of Maryland v. Buzz Berg Wecking Co., 496 F.
Supp. 245, 247-48 (D. M. 1980) (Construction and Building
Inspection Division of the Departnment of Housing and Comunity
Devel opnment for the Gty of Baltinore); United States v. Barber,
476 F. Supp. 182, 191 (S.D. W Va. 1979) (Wst Virginia Al cohol
Beverage Control Conmm ssion).

61 See United States v. Parise, 159 F.3d 790, 794-95 (3d Cir. 1998)
(enterprise consisted of four organizations); United States v.
London, 66 F.3d 1227, 1243-44 (1st Cr. 1995)(two or nore |egal
entities), cert. denied, 511 U S. 1155 (1996); United States v.
Console, 13 F.3d 641, 652 (3d Cr. 1993)(law firm and nedi cal
practice), cert. denied, 511 U S 1076 (1994); United States v.
Blinder, 10 F.3d 1468, 1473 (9th Cir. 1993)(six corporations);
United States v. Butler, 954 F.2d 114, 120 (2d Cr. 1992)(broad
enterprise consisting of Local 200, the pension funds, and Local
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call ed an associ ati on-i n-fact. ®?

81(...conti nued)

362); Uni t ed St at es V. Col lins, 927 F. 2d 605 (6th
Cir.)(Table)(group of corporations), cert. denied, 502 U S. 858
(1991); United States v. Masters, 924 F.2d 1362, 1366 (7th
Cr.)(law firm two police departnents, and three individuals who
are defendants), cert. denied, 500 U . S. 919 (1991); United States
v. Stolfi, 889 F.2d 378, 379-80 (2d G r. 1989) (local union and its
wel fare benefit fund); United States v. Fel dman, 853 F. 2d 648, 655-
59 (9th Cir. 1988) (association of five corporations and two
I ndi vi dual s, including the defendant), cert. denied, 489 U. S. 1030
(1989); United States v. Perholtz, 842 F.2d 343, 352-54 (D.C. Cr.)
(group of individuals, corporations, and partnerships), cert.
deni ed, 488 U. S. 821 (1988); United States v. Pryba, 674 F. Supp.
1504, 1508 (E.D. Va. 1987) (enterprise could consist of group of
i ndi vi dual s and corporations); Snider v. Lone Star Art Tradi ng Co.,
659 F. Supp. 1249, 1253 (E.D. M ch. 1987) (group of individuals and
corporations proper enterprise); United States v. Dellacroce, 625
F. Supp. 1387, 1390 (E.D.N. Y. 1986) (two "crews" of the Ganbino
Crime Famly and their supervisor sufficient RICO enterprise);
United States v. Ainpbne, 715 F.2d 822, 826 (3d Cr. 1983)
(enterprise may be conprised of a conmbi nation of "illegal" entities
and a group of individuals associated in fact), cert. denied, 468
U S. 1217 (1984); United States v. Thevis, 665 F.2d 616, 625-26
(5th Gr.), cert. denied, 456 U S. 1008 (1982); United States v.
Huber, 603 F.2d 387, 393-94 (2d Gr. 1979), cert. denied, 445 U. S.
927 (1980); United States v. Canpanale, 518 F. 2d 352, 357 n. 11 (9th
Cir. 1975) (enterprise conposed of two corporations and a union),
cert. denied, 423 U S. 1050 (1976).

62 See United States v. Turkette, 452 U. S. 576, 581 (1981); United
States v. Nabors, 45 F. 3d 238 (8th G r. 1995)(associ ation-in-fact
consisting of the defendants); United States v. Stefan, 784 F.2d
1093, 1103 (1ith Gr.) (enterprise consisting of a group of
i ndi vidual s associated in fact sufficient where individuals
identified by nane), cert. denied, 479 U S 1009 (1986); United
States v. Mtchell, 777 F.2d 248, 259 (5th G r. 1985) (group of
i ndi vidual s associated together for the purpose of inporting
marijuana sufficient for RICO enterprise), cert. denied, 476 U. S.
1184 (1986); United States v. Local 560, Int'l Brotherhood of
Teansters, 780 F.2d 267, 273 (3d Cr. 1985) ("Provenzano group,"
group of individuals, could constitute enterprise), cert. denied,
476 U.S. 1140 (1986); United States v. Santoro, 647 F. Supp. 153,
176 (E.D.N. Y. 1986) ("Luchese Fam ly" alleged as association-in-
fact enterprise), aff'd, 880 F.2d 1319 (2d Cir. 1989); Van Dorn Co.
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2. Est ablishing A Leqgal Enterprise

Usual ly, there is little difficulty in proving the existence
of an enterprise consisting of alegal entity: proof that the entity
in question has a legal existence satisfies the enterprise
el enent . ©3

Proof that a RICO enterprise consisting of a governmenta
office, such as a state office or police departnent, is a |lega
entity can be established in various ways. For example, if the
governnmental office or departnment was created by statute,
regul ati on, or ordinance, the court can take judicial notice of the
statute, regulation, or ordinance authorizing the office or
departnment. |f the governnental entity was created by a charter or
contract (e.g., ajoint task force), the charter or contract should
be introduced into evidence. If the governnmental entity is
I ncorporated (e.g., a township), the articles of incorporation
shoul d be introduced into evidence.

Testinony from the appropriate representative of the
governnmental entity could establish the existence of hierarchy or

organi zati onal structure and functions of the governnental entity,

62(. .. conti nued)
v. How ngton, 623 F. Supp. 1548, 1554 (N.D. Chio 1985) (unnaned
associ ation of defendants could constitute proper enterprise).

63 See United States v. Kirk, 844 F.2d 660, 664 (9th Cr.), cert.
denied, 488 U S. 890 (1988); United States v. Cauble, 706 F.2d
1322, 1340 (5th Gr. 1983), cert. denied, 465 U S. 1005 (1984);
United States v. Griffin, 660 F.2d 996, 999 (4th Cr. 1981), cert.
deni ed, 454 U.S. 1156 (1982).
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as well as explain the defendant's relationship to the governnent al
entity and his position or function within the governnental entity.
Enpl oynment records could al so be used to establish the defendant's
position in the governnental entity.

As one court has noted, the definition of the term"enterprise”
is of necessity a shifting one, given the fluid nature of crimna
associ ati ons. %

3. Est abl i shi ng an  Associ ati on-i n-Fact Ent erpri se--the
Bl edsoe Case and Its Progeny

The exi stence of an association-in-fact enterprise is proven
"by evi dence of an ongoi ng organi zation, formal or informal, and by
evi dence that the various associ ates function as a continuing unit."

United States v. Turkette, 452 U S. 576, 583 (1981).°% Although it

64 See United States v. Swiderski, 593 F.2d 1246, 1249 (D.C. Cr
1978), cert. denied, 441 U.S. 933 (1979).

65 See al so Bonner v. Henderson, 147 F.3d 457, 459 (5th G r. 1998)
(an associ ation-in-fact enterprise consists of personnel who share
a common purpose and collectively form a decision-nmaking
structure); Chang v. Chen, 80 F.3d 1293, 1299 (9th Cr. 1996)
(entity must exhibit some sort of structure for making decisions
t hat provides nmechanism for controlling and directing affairs of
group); Gagan v. Anerican Cablevision, Inc., 77 F.3d 951, 964 (7th
Cr. 1996) (enterprise requires ongoing structure of persons
associ ated through tine, joined in purpose, and organi zed i n manner
anmenabl e to hierarchical or consensual decision-naking); United
States v. Console, 13 F.3d 641, 651 (3d Cir. 1993)(governnment nust
denonstrate that each person perforned role in group consistent
with organizational structure that furthered activities of
organi zation), cert. denied, 511 U S. 1076 (1994); United States v.
Kragness, 830 F.2d 842, 855-56 (8th Cir. 1987) (enterprise proper
under Turkette test); But see Beck v. Mnufacturers Hanover Trust
Co., 820 F.2d 46, 51 (2d Cr. 1987) (not proper enterprise where
group had one, short-lived goal), cert. denied, 484 U.S. 1005
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is nore difficult to establish the existence of an associ ation-in-
fact enterprise, there are no restrictions on the type of
association necessary to prove the enterprise,® and the
associ ation-in-fact enterprise may change its nenbership during the
course of its activity.® The courts of appeals, however, have
adopted sonmewhat different approaches on the proof required to
establish the existence of an association-in-fact enterprise.

In United States v. Turkette, 452 U. S. 576 (1981), the Suprene

Court stated that the enterprise el ement and pattern of racketeering

83(...conti nued)
(1988).

6 United States v. Turkette, 452 U. S. 580 (1980). See also United
States v. lLondon, 66 F.3d 1227, 1243 (1st Gr. 1995)(an
associ ation-in-fact enterprise is not limted to individuals but
can include legal entities), cert. denied, 116 S. C. 1542 (1996);
United States v. Beasley, 72 F. 3d 1518, 1525 (11th Cr.) (reli gious
cult held to constitute an enterprise), cert. denied, 517 U.S. 1027
(1996); United States v. Blinder, 10 F.3d 1468, 1473 (9th Gr.
1993)("a group of corporations should be able to constitute the
entire enterprise"); United States v. Perholtz, 842 F.2d 343, 353
(D.C. Gr.), cert. denied, 488 U S. 821 (1988).

67 See United States v. Coonan, 938 F.2d 1553, 1560-61 (2d Gir.
1991) (providing that the power structure endures, an association-
in-fact enterprise continues to exist even though it wundergoes
changes in nenbership), cert. denied, 112 S. C. 1486 (1992);
United States v. Perholtz, 842 F.2d 343 (D.C. Gr.), cert. denied,
488 U. S. 821 (1988); United States v. Hewes, 729 F.2d 1302, 1310-11
(11th Gr. 1984), cert. denied, 469 U S. 1110 (1985); United States
v. Cagnina, 697 F.2d 915, 922 (11th Gr.), cert. denied, 464 U S
856 (1983); United States v. Riccobene, 709 F.2d 214, 223 (3d
Cir.), cert. denied, 464 U. S. 849 (1983); United States v. Errico,
635 F.2d 152, 155 (2d Cr. 1980), cert. denied, 453 U S 911
(1981); United States v. O enones, 577 F.2d 1247, 1253 (5th Cr.),
nodified on other grounds, 582 F.2d 1373 (5th Cr. 1978), cert.
deni ed, 445 U. S. 927 (1980).
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el emrent of RICO were separate elenents and that an associ ati on-in-
fact enterprise “is proved by evidence of an ongoi ng organi zati on,
formal or informal, and by evidence that the various associates
function as a continuing unit. The latter is proved by evidence of
the requisite nunber of acts of racketeering commtted by the
participants in the enterprise. Wile the proof used to establish
t hese separate elenents may in particular cases coal esce, proof of
one does not necessarily establish the other. The enterprise is
not the pattern of racketeering activity; it is an entity separate
and apart fromthe pattern of activity in which it engages. The
exi stence of an enterprise at all times remains a separate el enent
whi ch nust be proved by the Governnent.” 452 U S. at 583.
Appl yi ng these standards, the Suprenme Court rejected the | ower
court's conclusion that including wholly crimnal associations
within the definition of the termenterprise would anount to naking
the "pattern of racketeering activity" the enterprise. The Court
found sufficient governnent allegations that the enterprise
consisted of a "group of individuals associated in fact for the
purpose of illegally trafficking in narcotics and other dangerous
drugs, conmtting arsons, utilizing the United States mails to
defraud i nsurance conpanies, bribing and attenpting to bribe I ocal
police officers, and corruptly influencing and attenpting to
corruptly influence the outcone of state court proceedings.” 1d.

at 579.
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Since the Turkette decision, the circuits have i ssued numnerous
opi ni ons anal yzi ng the necessary degree of distinctness required to
exi st between an association-in-fact enterprise and the pattern of

racketeering activity. The Eighth Crcuit, in United States v.

Bl edsoe, 674 F.2d 647 (8th Cir.), cert. denied, 459 U S. 1040

(1983), set a strict standard for neasuring the degree of
separ at eness and di stinct ness requi red before an associ ati on-in-fact
enterprise is established under RICO. The court construed Turkette
torequire that the enterprise exhibit three basic characteristics:
(1) a common or shared purpose which ani mates t hose associated with
the enterprise, (2) sonme continuity of structure and personality,
and (3) an ascertainable structure distinct fromthat inherent in
the conduct of a pattern of racketeering activity. 1d. at 665. As
to the third elenent, the court noted that the distinct structure
m ght be denonstrated by proof that the group engaged in a diverse
pattern of crines or that it had an organi zati onal pattern or system
of authority beyond that necessary to perpetrate the predicate
crinmes. |1d.°58

The alleged Bledsoe enterprise consisted of nunerous

i ndividuals, including the defendants, who fraudulently sold

¢  Thus, the Bl edsoe court also rejected "m nimal association" as
sufficient to prove the existence of an enterprise and required
that an enterprise possess a "distinct structure” such as the
"command systemof a Mafia famly" or the "hierarchy, planning and
division of profits within a prostitution ring;" an enterprise nust
be nore than an informal group created to perpetrate the acts of
racketeering. Bledsoe, 674 F.2d at 665.

51



securities of agricultural cooperatives. Defendants Phillips and
G bson fornmed a cooperative called UFA-Mo to facilitate the
fraudul ent scheme and agreed to share illicit profits generated by
the schene, but dissolved their agreement a short time |ater.
G bson continued to operate UFA-Mo and Phillips forned a new
cooperative called PFA. Wile UFA-M and PFA enpl oyed sonme of the
sane defendants and operated in a simlar manner, the two
cooperatives were otherw se unrelated. Phillips continued to
initiate simlar schenmes in other states consisting of varied
partici pants, sone of whose participation was conceal ed from ot her
partici pants. These facts, the court found, denonstrated only that
vari ous schenes were conducted using the sane nodus operandi, that
Phillips had initiated these schenes, and that sonme of the other
def endants had sonme connection with these co-ops. The court held
that the association contained insufficient structure, and that the
evi dence nerely denonstrated t he exi stence of separate associ ati ons
of individuals w thout any overarching structure or conmon control .
The court, finding no evidence of structure, a pattern of authority
or control, continuity in the pattern of association, or a common
purpose anmong all the defendants, reversed the defendants' RICO
convictions. |d. at 665-67.

In another influential case, United States v. Ri ccobene, 709

F.2d 214, 223-24 (3d Gr.), cert. denied, 464 U.S. 849 (1983), the
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Third Circuit adopted a test simlar to the Bledsoe test.®
Contrary to suggestions in Bledsoe, however, the Third Circuit
recogni zed that the evidence used to establish the pattern of
racketeering activity nmay also be used to establish the existence
of the enterprise.’”® The Fourth, Seventh, Ninth, and Tenth Circuits

have adopted the Bledsoe/ R ccobene test requiring that the

enterprise have an exi stence beyond that necessary to establish the

pattern of racketeering activity.” O these, the Fourth, Seventh,

¢ United States v. Ri ccobene, 709 F.2d 214, 222 (3d Cir.) (hol ding
enterprise nust have ongoing organization, formal or informal
i.e., various associates of the enterprise nust function as a
continuing unit and enterprise nmust have an exi stence "separate and
apart from the pattern of racketeering activity" and governnment
must show hi erarchical or consensual structure exists within the
group for maki ng decisions, and there "nust be sone nechani sm for
controlling and directing the affairs of group on an ongoing . .
basi s"; but unnecessary to show enterprise has function mholly
unrelated to racketeering activity, only that enterprise existed
beyond that necessary nerely to conmt each of the racketeering
acts), cert. denied, 464 U S. 849 (1983).

" See United States v. Pellulo, 964 F.2d 193, 198, 211-12 (3d Gir.
1992) (hol ding that R ccobene applies to both "l awful and unl awful "
enterprises and that in appropriate cases, enterprise can be
inferred from proof of the pattern). See also United States v.
Consol e, 13 F.3d 641, 648-52 (3d Cir. 1993), cert. denied, 511 U. S.
1076 (1994) (followi ng Ri ccobene); United States v. McDade, 28 F. 3d
283, 295 (3d Cir. 1994), cert. denied, 514 U S 1003 (1995)
(foll owi ng R ccobene).

T See United States v. Tillett, 763 F.2d 628, 631-32 (4th CGir.
1985) (finding enterprise evidence sufficient where | eader and his
financiers had common purpose of meking noney trafficking in
illegal marijuana and that operational structure existed despite
fact that changes in personnel occurred during conspiracy where
evi dence showed organi zation existed in intervals between actual
drug i nportations); United States v. Korando, 29 F.3d 1114, 1117-19
(7th Gr.)(holding RICO enterprise must have structure and goals

(continued...)
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and Tenth Circuits have al so concl uded that proof of the existence
of the enterprise may overlap with the proof of the pattern of

racketeering activity.

(. ..continued)

separate and apart fromthe predicate acts thensel ves and structure
sufficient to distinguish it fromnere conspiracy with continuity
of an informal enterprise, but also differentiation of roles could
provi de necessary structure to satisfy enterprise el enent; evidence
establishing differentiation in roles between participants in the
arson ring and the enterprise found sufficient), cert. denied, 513
U S. 993 (1994); Chang v. Chen, 80 F.3d 1293, 1296-1301 (9th Cr
1996) (hol ding that the enterprise allegations were deficient where
the civil conplaint did not allege an organi zation with structure
beyond that which was inherent in the all eged acts of racketeering
or the existence of a systemof authority that gui ded t he operation
of the alleged enterprise, but nerely alleged that each defendant
conducted his role in the alleged fraudulent real estate
transacti ons aut ononously); Pharmacare, et al. v. Caremark, et al.,
965 F. Supp. 1141, 1421-23 (D. Haw. 1996) (hol di ng associ ati on-in-
fact enterprise that includes a corporation satisfies Chang' s
requi renent that enterprise nust have existence beyond that
necessary to conmt acts of racketeering because corporate entities
had |egal existence separate and apart from participation in
racketeering activity); Planned Parenthood of the Colunbia
Wllanette, Inc., et al. v. Arerican Coalition of Life Activists,
et al., 945 F. Supp. 1355, 1383-84 (D. O. 1996) (holding that
nati onal organi zation, a legal entity, conposed of individuals who
endorsed violence and intimdation as nmeans of furthering anti-
abortion nessage constituted enterprise satisfying the test set
forth in Chang that enterprise have an exi stence beyond that which
IS necessary to commt acts of racketeering); United States v.
Sanders, 928 F.2d 940, 943-44 (10th Gir.) (found enterprise
sufficient where evidence established a constant decision making
structure with | eader in charge of maintaining heroin supplies with
other nmenbers in charge of street distributions, even though
menbership changed and the |eader instructed his nenbers from
prison where the group continued to exist and thrive on the
proceeds of heroin sales), cert. denied, 502 U S. 845 (1991).

2 See United States v. Tillett, 763 F.2d 628, 631-32 (4th Cr.
1985); United States v. Giffin, 660 F.2d 996, 999 (4th Cr. 1981);
United States v. Rogers, 89 F.3d 1326, 1336 (7th Cr.), cert
denied, 117 S. C. 495 (1996); United States v. Sanders, 905 F.2d
(continued. . .)
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The Fifth Crcuit appears to have taken sonewhat different
positions on the Bl edsoe issue in several cases.”

The Second, * El event h, ’”®* and

2(...continued)
940, 944 (10th Cir.), cert. denied, 502 U.S. 845 (1991).

? See Crowe v. Henry, 43 F.3d 198, 204-05 (5th Cir. 1995) (hol ding
that plaintiff had successfully pled an ongoi ng associ ati on-i n-fact
enterprise to operate a farmng venture consisting of Crowe and
Henry with existence separate and apart from the pattern of
racket eeri ng and whose nenbers operated under an hierarchical or
consensual decision making structure); United States v. WIllians,
809 F.2d 1072, 1094 (5th Cir.)(rejecting Bledsoe and finding
sufficient jury instructions conplying with Turkette and Elliott,
infra, which instructions distinguished between enterprise and
racketeering elenments and conveyed that jury nust find both
exi stence of an enterprise and a pattern of racketeering activity),
cert. denied, 484 U S. 896 (1987); United States v. Elliott, 571
F.2d 880, 898 (5th Cr.) (holding enterprise sufficient where
evi dence established informal association of several individuals
who carried out diversified crimnal activity to make noney), cert.
denied, 439 U S. 953 (1978); but also see a line of recent Fifth
Circuit cases appearing to apply Bl edsoe/ R ccobene test but w t hout
explicitly overruling prior Fifth Crcuit cases: Landry v. Airline
Pilots Ass'n Int’'l AFL-CO 901 F.2d 404, 433-34 (5th Cr.)
(hol ding that pilots who brought civil R CO suit against airline,
pilots union, and pilot who represented the union in negotiations
with the airline, failed to adequately allege an associ ation-in-
fact enterprise), cert. denied, 498 U S. 895 (1990); GCcean Energy
[l1, Inc. v. Al exander & Al exander, Inc., 868 F.2d 740, 748-49 (5th
Cr. 1989) (ruling plaintiff denonstrated the enterprise existed
separate and apart from the racketeering activity where evidence
establ i shed that defendants had associ ated together to commt the
sanme predicate acts on at |east one other occasion, indicating
enterprise had continuity); Elliott v. Foufas, 867 F.2d 877, 881
(5th Cir. 1989) (holding that plaintiff in civil RRCO suit failed
to adequately allege the existence of an association-in-fact
enterprise because the civil conplaint failed to assert continuity-
-that the association existed for any purpose other than to commt
t he predicate offenses).

% See United States v. Mazzei, 700 F.2d 85, 88-90 (2d Cir. 1982)
(rejecting Bledsoe and finding enterprise consisting of group of
(conti nued. . .)
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(...continued)

i ndi vi dual s associ ated toget her for conmon purpose of perpetuating
col | ege basket bal | point shaving schenme, which enterprise
functioned as a continuing unit and enterprise exi sted separate and
apart fromthe pattern of racketeering activity), cert. denied, 461
U S 945 (1983); followed by United States v. Coonan, 938 F. 2d,
1553, 1559-61 (2d G r. 1991) (hol ding exi stence of association-in-
fact enterprise nore readily proven by what it does rather than by
abstract analysis of its structure; proof of various racketeering
acts may establish the existence of enterprise), cert. denied, 112
S. . 1486 (1992); see also United States v. Ferguson, 758 F.2d
843, 847-53 (2d Cir.) (holding that "RI CO charges nay be proven
even when enterprise and predicate acts are functionally
equi val ent, and proof used to establish them coal esces") cert.
denied, 474 U S. 1032 (1985); United States v. Indelicato, 865 F. 2d
1370, 1384 (2d Cir.) (recognizing that RICO enterprise and pattern
of racketeering activity are separate el enments of RI CO of fense but
these el enments may be proven by the sanme evidence), cert. denied,
493 U.S. 811 (1989); United States v. Bagaric, 706 F.2d 42, 55-56
(2d Cr.) (finding that, in prosecution of nenbers of terrorist
organi zation engaged in acts involving nurder and extortion,
enterprise nay be established by sane evidence used to prove
pattern of racketeering activity; enterprise may be "in effect no
nore than the sum of the predicate acts of racketeering") cert.
deni ed, 464 U. S. 840 (1983).

> See United States v. Church, 955 F.2d 688, 698-99 (11th Cir.)
(found sufficient enterprise devoted to maki ng noney fromrepeat ed
crimnal activity and protecting that noney by any neans necessary
even though enterprise nenbership was not the sanme from begi nning
to end, but "[a]s participants |left the enterprise, others joined,
each becoming involved in nultiple aspects of the enterprise"),
cert. denied, 506 U.S. 881 (1992); United States v. Hewes, 729 F.2d
1302, 1311 (11th Cir. 1984) (follow ng Cagnina, infra, and hol ding
evidence sufficient to establish association-in-fact enterprise
even though enterprise consisted of "group of persons who had
committed a variety of unrelated offenses with no agreenent as to
any particular crime" but who were "associ ated for the purpose of
maki ng noney fromthe repeated crimnal activity") cert. denied,
469 U. S. 1110 (1985); United States v. Cagnina, 697 F.2d 915, 921-
22 (11th Cr.) (holding Turkette "did not suggest that the
enterprise nust have a distinct, formalized structure" and
"[a]l though both an enterprise and a pattern of racketeering
activity must be shown, the proof used to establish the two
elements may in particular cases coalesce,” and rejecting the

(continued. ..)
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D.C. Circuits™ have rejected the nore rigid Bledsoe/R ccobene

approach, holding instead that the existence of the enterprise may
be inferred from the evidence establishing the pattern of
racketeering activity. The Sixth Circuit has generally foll owed t he
approach of the Second, Eleventh, and D.C. Circuits in evaluating

the sufficiency of association-in-fact enterprises.’”” The First

(...continued)

Eighth Crcuit's requirenent that governnent nust prove an
enterprise distinct fromevi dence showi ng a pattern of racketeering
and finding enterprise evidence sufficient where evidence showed an
i nformal association with a cormon purpose, i.e., naking noney from
repeated crimnal activity, and association functioned several
years under |eadership of one defendant), cert. denied, 464 U S
856 (1983).

® See United States v. Wiite, 116 F.3d 903, 923-25 (D.C. Cir.)
(hol ding, where the enterprise was a drug distribution crew, the
evi dence established structure that extended beyond the predicate
drug of fenses where: (1) the crew protected a geographi c marketing
area and ran centralized crack storage and preparation operations,
(2) two defendants occupi ed supervi sory positions over retail-|evel
drug sellers, (3) |eaders used others to sell to buyers that they
di d not know and supplied crack to m ddl e-nmen who resold it at the
retail level, and (4) |eaders shared incone and cocai ne supplies
and one |eader substituted for primary |eader while he was
incarcerated), cert. denied, 118 S. C. 390 (1997); United States
v. Perholtz, 842 F.2d 343, 362-63 (D.C. Cir.)(rejecting Bl edsoe and
finding Turkette satisfied by evidence that associ ates who shared
comon pur pose were "bound toget her by sone formof organi zation so
that they function[ed] as a continuing unit and thus constitut[ed]
an enterprise"; existence of enterprise could be inferred from
proof of pattern)(internal quotation marks omtted), cert. deni ed,
488 U.S. 821 (1988).

" See United States v. Qaoud, 777 F.2d 1105, 1115-16 (6th Cr.
1985) (holding that, although the enterprise and pattern of
racketeering activity are separate el enents, they nay be proved by
sanme evidence), cert. denied, 475 U. S. 1098 (1986); Hofstetter v.

(continued. . .)
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Crcuit has not adopted either the Bl edsoe or Ri ccobene enterprise

test and has specifically declined to foll ow Bl edsoe. "®

Moreover, recent Eighth Circuit decisions suggest that it is
relaxing its view of the evidence required to establish Bl edsoe's
third elenent (i.e., whether the enterprise is distinct and separate
fromthe pattern of racketeering activity). |In particular, recent
Ei ghth G rcuit decisions appear to focus on evidence denonstrating
the enterprise has an exi stence beyond that necessary to conmt the
pattern of racketeering activity, regardless of whether such

evi dence was al so used to establish the conm ssion of the predicate

(...continued)
Fl etcher, 905 F.2d 897, 902-03 (6'" Cir. 1988) (sane).

® See United States v. London, 66 F.3d 1227, 1244, 1230-31, 1243-
45 (1st Cir. 1995)(declining to follow Bl edsoe but neverthel ess
finding enterprise sufficient, even if Bledsoe were applicable,
where bar and check cashi ng busi ness used by defendant to | aunder
money for illegal bookmekers, which also conducted significant
anount of legitimte business separate from all eged racketeering
activity, functioned as continuing unit and had ascertainable
structure distinct from conduct in pattern of racketeering; also
rejecting claim of identity between the defendant and the
ent erpri se where busi ness enpl oyed at | east one ot her individual in
addition to the defendant), cert. denied, 517 U S. 1155 (1996);
Libertad v. Welch, 53 F. 3d 428, 444 (1st G r. 1995)(neither Bl edsoe
nor Ri ccobene nentioned in affirm ng di sm ssal of RI CO agai nst sone
appel | ees where record showed not hi ng nore than their participation
i n one bl ockade wi t hout conti nued associ ati on with ot her appel | ees;
but finding sufficient evidence of enterprise in the case of two
anti-abortion groups who publicly clainmed their affiliation, had
| eaders in comon, shared a common purpose and information and
strategy in obtaining goals, and who participated together in five
bl ockades and announced, nore than a year after |ast bl ockade,
their plans to continue conbined efforts). Not e: Li bertad is
significant because it addresses an associ ation-in-fact enterprise
consisting of a coalition of wvarious groups which also act
I ndependently of the enterprise.
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of fenses. ™ Most notably, the Eighth Grcuit, in United States v.

" See United States v. Keltner, 147 F.3d 662-68, 669 (8th Cir.
1998) (finding enterprise existed separate and apart from pattern
where evidence established defendant participated in and directed
activities of co-defendants and others, including severa
burgl aries, robberies, attenpted nurder-for-hire, and acts of
retaliation, intimdation and solicitation of perjury to protect
identities); United States v. Davidson, 122 F.3d 531, 535 (8th
Cr.)(upholding sufficiency of enterprise where "small but
prolific" organization involved in stealing property, defrauding
insurers, distributing narcotics, and conmtting arson and nurder
and |eader financed activities of wunderlings over a period of
several years; court found group had a common purpose, pattern of
rol es and conti nui ng systemof authority), cert. denied, 118 S. C.
639 (1997); Dianond Plus, Inc. v. Kol ber, 960 F.2d 765, 769-70 (8th
Cr. 1992) (finding enterprise sufficient where attorney and two
i ndi viduals defrauded plaintiff conpany and facts established
enterprise contained organi zati onal pattern beyond that necessary
to perpetrate predicate crines); United States v. Flynn, 852 F.2d
1045, 1051 (8th Cir.) (finding enterprise sufficient), cert.
denied, 488 U S. 974 (1988); United States v. Leisure, 844 F.2d
1347, 1363 (8th Cir. 1987)(upholding sufficiency of enterprise
where nmenbers of nulti-nenber group denonstrated common purpose to
dom nate |ocal |abor unions for profit, structure and personne
were continuous and consistent throughout period of racketeering
activity; structure in famly and social relationships between
menbers and their efforts to gain control of the unions was
distinct fromthe pattern of racketeering activity), cert. deni ed,
488 U. S. 932 (1988); United States v. Kragness, 830 F.2d 842 (8th
Cr. 1987) (enterprise consisting of nunerous individuals involved
in narcotics distribution organization found sufficient to
establ i sh an associ ati on-in-fact enterpri se where def endants shared
comon purpose to i nport, receive, and otherw se deal in narcotics;
continuity of structure found sufficient despite some personne
changes because organizational system of authority provided
mechani smfor directing the group's affairs on continuing, rather
than ad hoc basis; enterprise structure distinct from pattern
because enterprise had existence beyond that necessary to commt
predi cate of fenses where there was evidence of other activities
undertaken by enterprise aside fromthe conm ssion of pattern of
racketeering activity, e.g., investing in assets not exhausted with
single drug run but used repeatedly over course of a nunber of
crimnal episodes); United States v. Ellison, 793 F.2d 942, 950
(8th Cr.) ("evidence . . . of the enterprise and the pattern of
racketeering activity nmay in sone cases coal esce"), cert. deni ed,
(conti nued. . .)
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Darden, 70 F.3d 1507, 1521 (8th Cir. 1995), cited United States v.

Coonan, 938 F.2d 1553, 1559 (2d Cr. 1991) and United States v.

| ndel i cato, 865 F.2d 1370, 1384 (2d Cir. 1989), for the proposition

that the sanme evidence could establish both the existence of the
enterprise and the pattern of racketeering activity.?8°

To the extent that the Eighth Grcuit's original position is
premised on a requirenent that the “enterprise nust have an
ascertai nabl e structure distinct fromthat inherent in the conduct
of a pattern of racketeering activity,” Bledsoe, 674 F.2d at 663,
and that the evidence establishing the enterprise nust be distinct
from the evidence establishing the pattern of racketeering, OCRS
believes that the Eighth Grcuit was too restrictive. The Suprene
Court has clearly stated that while the pattern of racketeering
activity and the enterprise are separate elenents of a RICO
viol ation, the government need not adduce different proof for each
el enent since the proof to establish the enterprise and pattern

elenents “may in particular cases coal esce.” United States v.

(...continued)
479 U. S. 937 (1986).

80 The Darden court also relied on an early Eighth Crcuit case
applying the Third G rcuit's Riccobene test (709 F.2d at 223- 24,
di scussed supra), to determne whether the pattern and the
enterprise were distinct and separate. See United States v.
Kragness, 830 F.2d 842, 857 (8th Cir. 1987) (enterprise structure
di stinct frompattern because enterpri se had exi stence beyond t hat
necessary to conmt predicate offenses).
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Turkette, 452 U.S. 576, 583 (1981).°%

Li kewi se, contrary to sone i nterpretations of Bl edsoe, 674 F. 2d
at 665, Turkette did not require proof that a RICO enterprise have
a hierarchical structure or any particular structure “beyond what
was necessary to perpetrate the predicate crines.” Rather, to prove

an enterprise, Turkette merely required evidence of an ongoing

organi zation, formal or informal” and evidence that “various
associ ates function as a continuing unit.” Turkette, 452 U S. at
583.

On the other hand, to the extent the Eighth Crcuit has

8 Indeed, in United States v. Lemm 680 F.2d at 1199, and United
States v. Ellison, 793 F.2d at 950, the Eighth Grcuit readily
admtted that the proof as to these two el enents may coal esce in
particular cases. See also United States v. Wiite, 116 F.3d 903,
924 (D.C. Cir.) (while the enterprise is an entity separate and
apart fromthe pattern of racketeering activity, the existence of
the enterprise nay be inferred from proof of the pattern), cert.
denied, 118 S. C 390 (1997); United States v. Rogers, 89 F.3d
1326, 1336 (7th Cr.) (proof of an enterprise is separate and apart
fromproof of a pattern of racketeering activity, but proof used to
establish the enterprise and the racketeering activity may in
particul ar cases coal esce), cert. denied, 117 S. C. 495 (1996);
United States v. Coonan, 938 F.2d 1553, 1559-60 (2d Cr. 1991)
(hol ding that "proof of various racketeering acts may be relied on
to establish the existence of the charged enterprise"), cert.
denied, 112 S. C. 1486 (1992); United States v. Sanders, 905 F. 2d
940, 944 (10th Cir.) (enterprise may be established by proof that
t he organi zati on has an exi stence beyond t hat which i s necessary to
commt the predicate acts of racketeering, but the proof
establishing the enterprise and the racketeering activity nmay be
the sane), cert. denied, 502 U S. 845 (1991); United States v.
Kragness, 830 F.2d 842, 856 and n.11 (8th Cir. 1987); United States
V. Mazzei, 700 F.2d 85, 89 (2d Gr.), cert. denied, 461 U S. 945
(1983); United States v. Bagnariol, 665 F.2d 877, 890-91 (9th G r
1981), cert. denied, 456 U S. 962 (1982); United States v. Wnter,
663 F.2d 1120, 1135 (1st Gr. 1981), cert. denied, 460 U S. 1011
(1982).
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attenpted to restrain the indiscrimnate application of RICO its
war ni ngs shoul d be heeded. &

Inlight of the differences anong the courts of appeals onthis
enterprise issue, a prosecutor obviously needs to carefully foll ow
the lawin his/her particular circuit. Thus far, the Suprene Court
has not addressed the sonmewhat different approaches taken by the
courts of appeals on the “Bl edsoe” issue.

4. Variance in Proof fromthe Charged Enterprise

The governnent need not specify in a RICO indictnment whether
the enterprise charged is a "legal entity" or a "group of
I ndi vidual s associated in fact,"” provided that the indictnment is

ot herwise sufficient.?® If, however, the governnment in its

82  The courts have on several occasions indicated sensitivity to
possi bl e governnent abuse of the RICO statute. See, e.qg.,United
States v. Robertson, 15 F. 3d 862, 877 (9'" Cir.) (“The RICO statute
seens particularly susceptible to prosecutorial abuse . . . .7),
rev'd on other grounds, 514 U S. 669 (1995); United States v.
Flynn, 852 F.2d 1045, 1054 (8'" Cir. 1988) (RICO statute has
“trenmendous potential for guilt by association”); United States v.
Russotti, 717 F.2d 27, 34 n.4 (2d Cr.), cert. denied, 465 U S
1022 (1984); United States v. Wisnman, 624 F.2d 1118, 1123 (2d
Cr.), cert. denied, 449 U S. 871 (1981); United States v. Huber,
603 F.2d 387, 395-96 (2d Cir. 1979)(RICO s broad reach “poses a
danger of abuse [through] attenpts to apply the statute to
situations for whichit was not primarily intended”), cert. deni ed,
445 U.S. 927 (1980); Morin v. Tupin, 835 F. Supp. 126, 131
(S.D.N.Y. 1993) (“Expandi ng the scope of RI CO beyond congressi ona
intent is judicial legislation violative of the separation of
powers doctrine established in the United States Constitution”.)
(quoting United States v. Anderson, 626 F.2d 1358, 1365 n.11 (8th
Cir. 1980)).

8 See United States v. Alonso, 740 F.2d 862, 870 (11th GCr. 1984),
cert. denied, 469 U S. 1166 (1985); United States v. Hartley, 678
(continued. . .)
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indictment and at trial clearly elects one enterprise theory over
another, it nust prove the existence of the enterprise upon which
it has based its case.?® For exanple, in one case a Rl CO conspiracy
conviction was reversed on the ground the trial court constructively
anended the indictnment when the trial court, responding to a
question from the jury during deliberations, instructed that the
governnment was not required to prove that the enterprise was a
particul ar organized crine famly, even though the indictnent
alleged that a specific crine famly identified by name was the
enterprise. 8

In appropriate circunmstances, it is for the jury to decide
whet her there was a material variance in proof from the single

enterprise charged in the indictnent or whether the proof showed

8(...continued)

F.2d 961, 989 (11th G r. 1982), cert. denied, 459 U S. 1170 (1983);
United States v. Stratton, 649 F.2d 1066, 1075 (5th G r. 1981); cf.
United States v. Baker, 617 F.2d 1060, 1061 (4th Cr. 1980) (county
sheriff's officeis either alegal entity or a group of individuals
associated in fact); United States v. Brown, 555 F.2d 407, 415 (5th
Cr. 1977) (Macon, Ceorgia Police Departnment is at |east a group
associated in fact, and may al so be a legal entity), cert. denied,
435 U.S. 904 (1978).

8 See United States v. Cauble, 706 F.2d 1322, 1331 n. 16 (5th Cr.
1983), cert. denied, 465 U S. 1005 (1984); United States V.
Bl edsoe, 674 F.2d 647, 660 (8th Cr. 1982) (although a co-op, as a
legal entity, could clearly qualify as an enterprise under RICQ
t he governnent cannot argue on appeal that the enterprise was one
or nore of the cooperatives since the case was not tried on that
theory), cert. denied, 459 U S. 1040 (1983).

8 See United States v. Wi ssman, 899 F.2d 1111, 1114-16 (11th Gr
1990) .
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nultiple enterprises rather than the single one charged. ® Evi dence
of change in nenbership in the enterprise and tenporary disruption
and hiatus in the enterprises’ crimnal activities, however, does
not necessarily preclude a finding of a single ongoing enterprise.?

It is inportant to note that a single enterprise may be found
even where nenbers of an association-in-fact enterprise form

opposi ng factions. For exanple, in United States v. Orena, 32 F. 3d

704, 710 (2d CGr. 1994), the indictnent alleged that the RICO
enterprise was an association-in-fact consisting of "menbers and
associ ates of the Col onmbo Organized Crine Famly." The indictnent
also referred to an internal war between two conpeting factions of

the Colonbo Famly. On appeal, the defendant argued that the

8 See United States v. DeFries, 129 F.3d 1293, 1310-11 (D.C. GCir
1997); United States v. Mauro, 80 F.3d 73,77 (2d Gr. 1996); United
States v. Console, 13 F.3d 641, 650 (3d Cr. 1993), cert. denied,
511 U. S. 1076 (1994); United States v. Ri ccobene, 709 F. 2d 214, 222
(3d Cir.), cert. denied, 465 U S. 849 (1983).

87 See United States v. Mauro, 80 F.3d 73,77 (2d Gir. 1996); United
States v. Nabors, 45 F.3d 238, 241 (8" Cr. 1995); United States
v. Church, 955 F.3d 688, 697-700 (11'" Cir. 1992); United States v.
Coonan, 938 F.2d 1553, 1560-61 (2d Cr. 1991) (providing that the
power structure endures, an association-in-fact enterprise
continues to exi st even though it undergoes changes i n menber ship),
cert. denied, 112 S. C. 1486 (1992); United States v. Perholtz,
842 F.2d 343, 354 (D.C. Cir.), cert. denied, 488 U S. 821 (1988);
United States v. Hewes, 729 F.2d 1302, 1310-11 (11th G r. 1984),
cert. denied, 469 U S. 1110 (1985); United States v. Cagnina, 697
F.2d 915, 922 (1ith Cr.), cert. denied, 464 U S. 856 (1983)
United States v. Riccobene, 709 F.2d 214, 223 (3d Cr.), cert.
deni ed, 464 U. S. 849 (1983); United States v. Errico, 635 F. 2d 152,
155 (2d CGir. 1980), cert. denied, 453 U S 911 (1981); United
States v. denpnes, 577 F.2d 1247, 1253 (5th Cr.), nodified on
ot her grounds, 582 F.2d 1373 (5th Gr. 1978), cert. denied, 445
U S. 927 (1980).
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indictment failed to allege the existence of an ongoi ng enterprise
because of the Famly's infighting. The Second Circuit concl uded,
however, that the allegations and subsequent proof of the
I nterneci ne war presented the question whether the enterprise was
sufficiently proven, not whether the enterpri se was adequately pl ed,
and held that the enterprise elenent was sufficiently pled.

The Second Circuit also ruled that the exi stence of an internal
dispute did not necessarily nean the end of the enterprise,
especially where control of the enterprise was the objective of the
di spute. Oena, 32 F.3d at 710. The court al so found the evi dence
sufficient to establish that the Colonbo Fam |y nenbers renai ned
associ ated together for a comon purpose even after the eruption of
conflict between the two factions based in part on proof of the
enterprise nenbers' expectation of reconciliation after their
di spute was settled and the efforts of other crime famlies to
nedi ate the dispute. Oena, 32 F.3d at 710.88

5. Profit-Seeking Mitive |s Not Required

I n Nati onal Organi zati on for Whnen, Inc. v. Scheidler, 510 U. S.

249 (1994), the Supreme Court held that the R CO statute contains

no econom c notive requirenent, thereby overruling the district

8 See also United States v. Amato, 15 F. 3d 230, 234 (2d Cir. 1994)
(“Rivalry and dissension, however violent, do not necessarily
signify dissolution of a [RICO conspiracy. An internal dispute
anong nenbers of a conspiracy can itself be conpelling evidence
that the conspiracy is ongoing and that the rivals are nenbers of
it.”).
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court's holding that a profit-seeking notive for either the RICO
enterprise or predicate acts was required, and reversing the
district court's dismssal of the plaintiff's civil R CO claim #
In reaching its decision to reverse, the Suprene Court opi ned
that the enterprise in Sections 1962(a) and (b) m ght "very well be
a profit-seeking entity, " but noted that the RI CO statute does not
mandate that either the enterprise or the racketeering activity
have an econom c notive. Rather, the statute requires only that the
entity be acquired through the use of illegal activity or by noney
obtained from illegal activities. By contrast, subsection (c)
describes a "vehicle through which the wunlawful pattern of
racketeering activity is commtted, rather than a victim of that
activity." Therefore, the Court reasoned, a subsection (c)
associ ation-in-fact enterprise need not have a property interest
that could be acquired or an economc notive for engaging in
racketeering activity; nor do subsections (a) and (b) direct a
contrary conclusion as clained by respondents and found by the
courts below. The Court concluded that neither the definitiona

| anguage nor the operative |anguage of the RI CO statute required

89 See National Organization for Wonen v. Scheidler, 765 F. Supp.
937, 941-44 (N.D. Il1l. 1991), aff'd, 968 F.2d 612 (7th G r. 1992).
According to the district court, neither donations made by nenbers
of the defendant organi zati on nor the defendants causi ng econom c
injuries to the victins (clinics, doctors, and patients) through
acts of extortion satisfied the requirement for a profit-making
notive.

% NOW 510 U.S. at 259.
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that a subsection (c) enterprise have an econom c or profit-seeking
notive.® The Court also discounted the reliance by the courts
bel ow on congressional findings, noting that rather than limting
the prosecutions to [traditional] "'organized crine, Congress
enacted a general statute, which although it focused on organized
crime, was not limted in approach to organized crine.'"®
Simlarly, the Court was not noved by the argunent that forner
internal Justice Departnent guidelines prohibited namng an
association as the enterprise unless it had an econom c goal,
particularly when 1984 internal gquidelines provided that an
associ ation-in-fact enterprise be ""directed toward an econom c or

other identifiable goal."'"*® The Court declined to inpose

l[imtations not expressed in the RICO statute, finding instead
parallels with the conclusion in Turkette that the statute covered
the wholly illegal as well as legitinate enterprise and | ooked to
Turkette's instruction that there were "no restriction[s] on the
associ ations enbraced by the definition" of the enterprise: i.e.,
the enterprise also includes "any union or group of individuals

associ ated-in-fact. "

° NOW 510 U.S. at 258-59.

2 NOW 510 U S. at 260 (quoting HJ. Inc. v. Northwestern Bel
Tel ephone Co., 492 U. S. 299, 248 (1989)).

% NOW 510 U.S. at 260.
% NOW 510 U.S. at 260-61.
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The | ack of an economic notive requirenent is inportant. It
permts the government to use RICO agai nst groups that do not have
a financial purpose--for exanple, political terrorists and other
groups that conmt violent crinmes, such as nurder or bonbi ngs, but
wi t hout an econom c notive.

6. Def endant as Enterprise -- ldentity Between
Def endant and Enterprise

a. Corporate defendants

One issue that has split the circuits is whether a corporation
can be both a defendant and an enterprise in either a crimnal
prosecution or a civil action brought pursuant to 18 U S. C
8§ 1962(c). The First, Second, Third, Fourth, Fifth, Sixth, Seventh,
Ei ghth, Ninth, Tenth and D.C. G rcuits have concluded that 18 U. S. C.
8 1962(c) requires separate entities as the liable "person" and as

the "enterprise."® In Haroco, Inc. v. Anerican National Bank &

% See Enery v. Anerican General Finance, Inc., 134 F.3d 1321,
1324-25 (7th Cr.), cert. denied, 525 U S. 818 (1998); Khurana v.
| nnovative Health Care Systems, Inc., 130 F.3d 143, 154-55 (5th
Cir. 1997), cert. granted; vacating and remanding with i nstructi ons
to dismiss as noot on remand, 525 U.S. 979 (1998), dism ssing as
noot, 164 F.3d 900 (5'" Cir. 1999); Discon, Inc. v. Nynex Corp., 93
F.3d 1055, 1063-64 (2d G r. 1996); Securitron Magnal ock Corp. V.
Schnabol k, 65 F. 3d 256, 262-63 (2d G r. 1995), cert. denied, 116 S
Ct. 916 (1996); Crowe v. Henry, 43 F.3d 198, 205-06 (5th Cr.
1995); Richnond v. Nationw de Cassel L.P., 52 F.3d 640, 646-47 (7th
Cir. 1995); R verwoods Chappaqua v. Mrine Mdland Bank, 30 F.3d
339, 344 (2d Cir. 1994); Davis v. Mutual Life Ins. Co. of New York
6 F.3d 367, 377 (6th Cir. 1993), cert. denied, 510 U S 1193
(1994); Lightning Lube, Inc. v. Wtco Corp., 4 F.3d 1153, 1190-91
(3d Gr. 1993); United States v. Robinson, 8 F.3d 398, 406-07 (7th
Cr. 1993); Sever v. Al aska Pulp Corp., 978 F.2d 1529, 1533-34 (9th
Cir. 1992); Parker and Parsley Petroleumv. Dresser Industries, 972
(continued. . .)

68



Trust Co., 747 F.2d 384 (7th Gr. 1984), aff'd on other grounds, 473

U S 606 (1985), the Seventh Circuit explained the rationale for
this rule as follows: By using “enployed by or associated with” to
descri be the rel ati onshi p bet ween t he “person” and the “enterprise”,
Section 1962(c) contenplates that the “enterprise” is an entity
di stinct fromthe “person”. Haroco, 747 F.2d at 400. The Haroco

court also reasoned that allowng a corporation to be naned as a

°(...continued)

F.2d 580, 583 (5th Cr. 1992); Board of County Comirs of San Juan
County v. Liberty Goup, 965 F.2d 879, 885 (10th Cr.), cert.
denied, 506 U. S. 918 (1992); Brittinghamv. Mbil Corp., 943 F. 2d
297, 301-03 (3d Cr. 1991); Palnmer v. Nationw de Miutual |nsurance
Co., 945 F.2d 1371, 1373-74 (6th Cr. 1991); Genty v. Resolution
Trust Corp., 937 F.2d 899 (3d Cr. 1991); Busby v. Crown Supply,
Inc., 896 F.2d 833 (4th Cir. 1990), aff'd, 948 F.2d 1280 (1991);
United States v. Vogt, 910 F.2d 1184, 1197 n.5 (4th Cr. 1990),
cert. denied, 498 U S. 1083 (1991); Banks v. Wl k, 918 F.2d 418,
421 (3d Cir. 1990); Landry v. Air Line Pilots Ass'n Intern. AFL-
GO 901 F.2d 404, 425 (5th Gr.), cert. denied, 498 U S. 895
(1990); Yellow Bus Lines, Inc. v. Drivers, Chauffeurs & Hel pers
Local Union 639, 839 F.2d 782 (D.C. Cr. 1988), vacated and
remanded, 492 U. S. 914 (1989), on remand, 883 F.2d 1132 (D.C. G r
1989); Garbade v. Geat Divide Mning & MIling Corp., 831 F.2d
212, 213 (10th Gr. 1987); Schofield v. First Combdity Corp., 793
F.2d 28 (1st Cir. 1986); Bennett v. Berg, 685 F.2d 1053, 1061-62
(8th Cr. 1982), rev'd in part, aff'd in part, 710 F.2d 1361 (8'"
Cr.) (affirmng dismssal of count nam ng identical defendant and
enterprise, but permtting anendnent on renmand), cert. denied, 464
U S 1008 (1983). But see Rose v. Bartle, 871 F.2d 331 (3d Gr.
1989) (permtting Republican Party to be charged as both def endant
and enterprise in light of facts, particularly the party's
victim zation by its own agents); United States v. Local 560, Int']
Br ot her hood of Teansters, 581 F. Supp. 279, 329-30 (D.N.J. 1984),
aff'd, 780 F.2d 267 (3d Cir. 1985) (while RICOrequires the show ng
of a "person" as a separate elenent apart fromthe "enterprise,"”
t hese el enments need not be mutually exclusive), cert. denied, 476
U S 1140 (1986); Bennett v. Berqg, 710 F.2d 1361, 1365 (8th Cr.
1982) (McMIlian, J., dissenting), cert. denied, 464 U S. 1008
(1983).
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def endant and the charged enterprise would illogically and unfairly
subject a corporation to liability, not only in those instances
where the corporation was the major perpetrator or central figure
inacrimnal schene, but also in those instances where it was only
a passive instrunment or even a victimof the racketeering activity.
Har oco, 747 F.2d at 401.°

The Eleventh Circuit is the only circuit to hold that a
corporation can be both the def endant “person” and the “enterprise”

for purposes of Section 1962(c). See United States v. Hartley, 678

F.2d 961 (11*" Cir. 1982), cert denied, 459 U S. 1170 (1983).

However, in United States v. Goldin of Alabama, Inc., et al., 211

F.3d 1339 (11'" Cir. 2000) (en banc hearing granted) (decision
pendi ng), the Departnent of Justice conceded that Hartley was
wrongly deci ded and that Section 1962(c) requires the Rl CO “person”

to be distinct fromthe RICO “enterprise.”

°% However, the Haroco court noted that a corporate entity could
be the defendant “person” and the “enterprise” for purposes of a
Rl CO action based on Section 1962(a) rather than Section 1962(c).
Haroco, 747 F.2d at 402. Accord Riverwods Chappaqua v. Marine
M dl and Bank, 30 F.3d 339, 345 (2d Cir. 1994); Lightning Lube, Inc.
v. Wtco Corp., 4 F.3d 1153, 1190 (3d Cr. 1993); Brittinghamv.
Mobil Corp, 943 F.2d 297, 303 (3d Cr. 1991); United States V.
Vogt, 910 F.2d 1184, 1197 n.5 (4th Cr. 1990), cert. denied, 498
U S. 1083 (1991); Banks v. Wil k, 918 F.2d 418, 421 (3d G r. 1990);
Busby v. Crown Supply, Inc., 896 F.2d 833 (4th Cr. 1990), aff'd
after remand, 948 F.2d 1280 (4'" Gir. 1991) (Table); Schofield v.
First Commodity Corp., 793 F.2d 28 (1st Cir. 1986). But see
Garbade v. G eat Divide Mning & MIling Corp., 831 F.2d 212, 213
(10th Gr. 1987) (corporation could not be both enterprise and
def endant under Section 1962(a) because corporation received no
benefit fromracketeering activity).
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However, depending on the particular circunmstances, a
corporation may be both a defendant and a nmenber of an associ ati on-

in-fact enterprise. For exanple, in Cullen v. Margiotta, 811 F.2d

698, 729-30 (2d Cir.), cert. denied, 483 U S. 1021 (1987), the

Second Circuit ruled that an entity could be both the Rl CO "person"
and part of the "enterprise” where the RICO enterprise is conprised

of the entity and other distinct entities. But, in Entre Conputer

Centers, Inc. v. FM5 of Kansas Gity, Inc., 819 F.2d 1279, 1287 (4th

Cir. 1987), rev'dinpart, United States v. Busby, 896 F.2d 833 (4th

Cr. 1990),°" the Fourth Crcuit assuned, arguendo, that a
corporation could be part of an associ ation-in-fact enterprise under
RI CO but found that a corporate defendant "is already the ' person’
the Act is designed to punish” and therefore could not associate

with its franchises to formthe R CO enterprise and also be the

defendant. Simlarly, in United States v. Standard Drywall Corp.,
617 F. Supp. 1283 (E.D.N. Y. 1985), the alleged enterprise was a
group of corporations consisting of Standard Drywall and three of
its shell conpanies. The district court rejected the governnment's
argunent that the defendant and the enterprise were separate and
distinct entities, finding the assertion "particularly tenuous”

since the shell conpani es were non-functioning. Because there was

°”  The Busby court overruled a previous holding that required an
enterprise to be different fromthe person for 1962(a) clainms, but
upheld a previous holding that required an enterprise and the
person to be different for 1962(c) clains.
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no real distinction between the defendant corporation and the
enterprise, the indictnment was di sm ssed.

In Wtt v. South Carolina Nat'l Bank, 613 F. Supp. 140 (D. S. C.

1985), the plaintiff alleged that the enterprise was a trust account
and the common trust fund of which the account was a part, while the
defendant was a bank and its trust departnent. The Wtt court
accused the plaintiff of attenpting to "plead around” the
controlling law, and held that the trusts and the bank had no
separate existence, since the trust could not exist wthout the
trustee, who controlled all of the fund's affairs and owned all of
its assets.

It is well established, of course, that an individual my be
charged both as a defendant and as a nenber of an association-in-
fact enterprise.®® |In fact, virtually every association-in-fact
case follows this pattern. There is no reason that the sane rule
shoul d not apply to corporate defendants, as | ong as the di stinction
between the enterprise and the defendant corporation is real.
Problens should arise only where all nenbers of the alleged

association-in-fact enterprise are not sufficiently distinct

% See United States v. Perholtz, 842 F.2d 343, 352-54 (D.C. Cir.),
cert. denied, 488 U. S. 821 (1988); Haroco, Inc. v. Anerican Nat'l
Bank & Trust Co., 747 F.2d 384, 401 (7th Cr. 1984), aff'd, 473
US 606 (1985); United States v. DiGlio, 667 F. Supp. 191, 195
(D.N. J. 1987); Trak M croconputer Corp. v. Wearne Brothers, 628 F
Supp. 1089, 1095 (N.D. Il1l. 1985).
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entities.®® 1In cases that present close questions, however, it is
best to follow the Seventh Circuit's suggestion in Haroco, and
charge the corporate defendant with a Section 1962(a) viol ation.

b. | ndi vi dual def endants

A related issue is whether an individual person, as
di stingui shed froma corporation, may properly be charged in a RI CO
prosecution as both an enterprise and a defendant. Sone courts have
said that an individual person can occupy such a dual role, at |east

in sonme circunstances. ' |Indeed, in United States v. Salinas, 522

US 52, 65 (1997), the Suprene Court arguably inplied in dictum

that a sole defendant could also be a RICO enterprise, stating

99

See Khurana v. Innovative Health Care Systens, Inc., 130 F. 3d 143,
154-55 (5th Gr. 1997) (finding distinctness requirenment not net
wher e appel | ant naned a corporation and its | egal subsidiary as the
enterprise and alleged as well that enployees of the enterprise
commtted the predicate acts and that the acts were commtted in
the course of their enploynent and on behal f of the corporation),
cert. granted; vacating and remanding with instructions to dismss
as noot, 525 U S 979 (1998); Ad Tine Entertainnent, Inc. V.
International Coffee Corp., 862 F.2d 1213 (5th Cr. 1989) (held,
enterprise consisting of, inter alia, corporation and defendant
directors, officers, and enployees is not an association-in-fact
enterprise distinct fromthe corporation itself).

100 See In re Burzynski, 989 F.2d 733, 743 (5th Cr. 1993)
(enterprise and person can be sanme for Section 1962(b) clainm;
Busby v. Crown Supply, Inc., 896 F.2d 833, 841 (4th Cr. 1990)(for
violation of Section 1962(a), enterprise and defendant may be
identical) aff'd after remand, 948 F.2d 1280 (4'" Cr. 1991)
(Table); United States v. Hartley, 678 F.2d 961, 989 (1ith Cr
1982), cert. denied, 459 U.S. 1170 (1983); United States v. Joseph,
526 F. Supp. 504, 507 (E.D. Pa. 1981); see also United States v.
Hawki ns, 516 F. Supp. 1204, 1206 (M D. Ga. 1981), aff'd, 671 F.2d
1383 (11th Gr.), cert. denied, 459 U S. 943 (1982); United States
v. Elliott, 571 F.2d 880, 898 n.18 (5th Cr.), cert. denied, 439
U S. 953 (1978).
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“though an enterprise under 8§ 1962(c) can exist with only one actor
to conduct it, in nost instances it will be conducted by nore than

one person or entity .

However, in United States v. DiCaro, 772 F.2d 1314, 1319-20

(7th Gr. 1985), cert. denied, 475 U S. 1081 (1986), the Seventh

Circuit reversed a conviction on a Section 1962(c) count where the
def endant was al so the enterprise--a one-nan crim nal operation that
carried out four actual or attenpted armed robberies, two thefts,
and an attenpted nurder. The DiCaro court held that its previous

decision in Haroco, supra, holding that the corporation could not

be both the defendant and the RICO enterprise, controlled and found
no nerit in the government's argunent that this case was different
because it involved an individual rather than a corporation. '
Simlarly, dependi ng on the circunstances, a sole
proprietorship may be charged as the RICO enterprise where the

proprietor is charged as the defendant. For exanple, in MCullough

v. Suter, 757 F.2d 142 (7th GCr. 1985), the Seventh Circuit in a
civil RICO suit held that a sole proprietorship could be an
"enterprise" wth which the proprietor-defendant could be

"associ ated.” The McCullough court enphasi zed that there had to be

101 See also Ashe v. Corley, 992 F.2d 540, 544 (5th Cr. 1993)
(holding that the Montgonmery County Sheriff's Departnent, the
al | eged enterprise, and Montgonery County, the defendant, were one
in the sane); Quidry v. Bank of LaPlace, 954 F.2d 278, 283 (5th
Cir. 1992) (conplaint dismssed where court found no distinction
between enterprise and defendant who was only person in sole
proprietorship).
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sonme separate and distinct existence for the person |iable under
RICO (the sole proprietor) and the enterprise (the sole
proprietorship). The court found such a separate exi stence because
the sole proprietor had enpl oyees working for his proprietorship
wi th whom he "associ ated,” and the court reasoned therefore that the

enterprise was distinct fromthe sole proprietor. MCullough, 757

F.2d at 143-44, However, the court added that, “if the sole
proprietorship were strictly a one-man show,” then the required

di stinctness would be lacking. MCullough, 151 F.2d at 144. The

First Crcuit in United States v. London, 66 F.3d 1227 (1st Gr.

1995), cert denied, 517 U S. 1155 (1996), followed MCullough in

finding that defendant London's sole proprietorship was an
"enterprise,” with which he could be associated. The court
enphasi zed t hat London had at | east one ot her enpl oyee and hel d t hat
no nore was required to establish the separation of an enterprise
and a defendant under RICO. London, 66 F. 3d at 1244-45. Simlarly,

the Ninth Crcuit in United States v. Benny, 786 F.2d 1410 (9th

Cir.), cert. denied, 479 U S. 1017 (1986), affirmed a RICO

convi cti on where one of the defendants was associated with his own
enterprise. The court reasoned that the co-defendant's association
with the sole proprietorship nade it a "troupe, not a one-man show. "

Benny, 786 F.2d at 1416. 1%

102 See also United States v. Winberg, 852 F.2d 681 (2d Cir. 1988)
(def endant conducted affairs through his real estate business,
(conti nued. . .)
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By contrast, in United States v. Yonan, 622 F. Supp. 721, 722-

26 (N.D. Ill1. 1985), rev'd on other grounds, 800 F.2d 164 (7th Cr.

1986), cert. denied, 479 U S. 1055 (1987), the district court

dism ssed a Section 1962(c) count against a sole-practitioner
attorney who enpl oyed one secretary, hol ding that enpl oyi ng only one
secretary was not enough to transform an attorney into an
enterprise. The district court al so expressed reluctance to fol |l ow

the Seventh Grcuit's ruling in MCullough. The Seventh Circuit did

not consider the merits of this holding on appeal. Yonan, 800 F. 2d
at 165 (di sm ssing appeal because governnent failed to appeal issue
tinely). 08

E. Pattern of Racketeering Activity

The definition of a "pattern of racketeering activity" is one

of the nost inportant in the RICO statute because it defines a key

102 . conti nued)

whi ch enpl oyed several persons and included partnerships and
corporations); American Mrs. Mit. Ins. Co. v. Townson, 912 F.

Supp. 291, 295-96 (E.D. Tenn. 1995)(hol ding that a marri age was an
"enterprise" sufficiently distinct fromtwo married defendants);

United States v. MDade, 827 F. Supp. 1153, 1180-82 (E.D. Pa

1993), aff'd, 28 F.3d 283 (3d GCir. 1994) (holding that
congressional office was an enterprise sufficiently distinct from
t he defendant congressman), cert. denied, 514 U S. 1003 (1995);

Bergen v. L.F. Rothschild, 648 F. Supp. 582, 589-90 (D.D.C

1986) (def endant may be sanme as enterprise under Section 1962(c)
where defendant is partnership).

103 See also United States v. Roth, No. 85 CR 763, 1987 W. 12906
(N.D. I'l'l. June 15, 1987)(dism ssing all alleged racketeering acts
occurring after defendant's law firm becane sol e proprietorship);
Zahra v. Charles, 639 F. Supp. 1405, 1407 (E.D. Mch. 1986)
(i ndividual could not be person and enterprise under 8 1962(c)).
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el ement of each substantive RICO offense under Section 1962.
Section 1961(5) provides that a pattern of racketeering activity
"requires at |least two acts of racketeering activity, one of which
occurred after the effective date of this chapter [Cctober 15, 1970]
and the last of which occurred within ten years (excluding any
period of inprisonment) after the commission of a prior act of
racketeering."

The two violations may both be state offenses, federa
of fenses, or a conbination of the two; they nay be viol ati ons of the
same statute, or of different statutes; and the acts need not have
previously been charged. The Suprene Court, however, has
concluded that the pattern provision neans "there is sonmething to
a R CO pattern beyond sinply the nunber of predicate acts
i nvol ved. "1

1. Continuity and Rel ationship--Sedima S.P.R L. and its
Pr ogeny

In Sedinma, S.P.RL. v. Intex Co., 473 U. S. 479 n. 14 (1985), the

Suprene Court stated that the RICO pattern elenent required nore

104 See United States v. Ml atesta, 583 F.2d 748, 757 (5th Cr.
1978), nodified on other grounds, 590 F.2d 1379 (5th GCr.), cert.
denied, 440 U. S. 962 (1979); United States v. Parness, 503 F.2d
430, 441 (2d Cir. 1974), cert. denied, 419 U S. 1105 (1975). Cf.
Sedima, S P.RL. v. Inmrex Co., 473 U.S. 479, 500 (1985) (reversing
circuit court's requirenment that plaintiff prove prior crimna

convictions on underlying predicate offenses in order to bring a
civil RICO action under 18 U.S.C. § 1964(c)); Fort Wayne Books,
Inc. v. Indiana, 485 U S. 933 (1989)(sane).

105 H J. Inc. v. Northwestern Bell Tel ephone Co., 492 U.S. 229, 238
(1989).
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than nerely proving two predicate acts of racketeering. The Court
pointed to | egislative history indicating that the R CO pattern was
not desi gned to cover nerely sporadic or isolated unlawful activity,
but rather was intended to cover racketeering activity that
denonstrated sone “relationship” and “the threat of continuing
[unlawful ] activity.” Accordingly, the Suprene Court ruled that
proof of such “continuity plus relationship” was required to
establish a RICO pattern in addition to proof of tw acts of
racket eeri ng.

Fol l owi ng Sedima, the Eighth Circuit formul ated the strictest
test, holding that nultiple acts of racketeering activity did not
constitute a "pattern” under R CO when the acts were all related to
a single schenme or crimnal episode. %

In HJ. Inc. v. Northwestern Bell Tel ephone Co., 492 U S. 229

(1989), the Suprenme Court unaninmously rejected the Eighth Grcuit's
mul ti pl e-schenme requirenment to establish a pattern of racketeering
activity and reversed the |l ower court's affirmati on of the di sm ssal
of a civil RCO claim for failure to allege a pattern of
racketeering activity.! The case involved an alleged bribery

schenme by Northwestern Bell designed toillegally influence nenbers

106 See H J. Inc. v. Northwestern Bell Tel ephone Co., 829 F.2d 648
(8th Gr. 1987), rev'd, 492 U S. 229 (1989); Superior Ol Co. V.
Ful ner, 785 F.2d 252 (8th Cir. 1986).

107 H J. Inc. v. Northwestern Bell Tel ephone Co., 829 F.2d 684 (8th
Cir. 1987), rev'd, 492 U.S. 229 (1989).
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of the M nnesota Public Uilities Conm ssion in the performance of
their duties as regul ators of Northwestern Bell. The Eighth Crcuit
affirmed the dism ssal, holding that the petitioner's allegations
were insufficient to establish the requisite "continuity" prong
because the conplaint alleged only a series of fraudulent acts
commtted in furtherance of a single scheme to influence the
Conmi ssioners. In light of the division anong the circuits, the
Suprene Court granted certiorari to determ ne whether proof of
mul tiple separate schenes was necessary to establish a RICO pattern
of racketeering activity.

The Suprenme Court held that RICO does not require proof of
mul ti pl e schenmes, stating in part as follows: "The Eighth Grcuit's
test brings arigidity to the avail abl e methods of proving a pattern
that sinply is not present in the idea of continuity itself; and
it does so, noreover, by introducing a concept--the schene--that
appears nowhere in the | anguage or | egislative history of the Act."
492 U. S. at 240-41.

The Court concluded that a prosecutor mnmust prove "continuity

of racketeering activity, or its threat, sinpliciter." 490 U S. at

241. Because the proof could be made in many ways, the Court

declined to fornmulate in the abstract a general test for continuity
but provided the follow ng delineation:

"Continuity" is both a closed and open-ended concept,

referring either to a cl osed period of repeated conduct, or to

past conduct that by its nature projects into the future with
a threat of repetition. . . . It is, in either case, centrally
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a tenporal concept--and particularly so in the Rl CO context,
where what nust be continuous, RICOs predicate acts or
of fenses, and the relationship these predicates nust bear one
to another, are distinct requirenents. A party alleging a
RI CO viol ati on may denonstrate continuity over a cl osed period
by proving a series of related predicates extending over a
substantial period of tine. Predicate acts extending over a
few weeks or nonths and threatening no future crim nal conduct
do not satisfy this requirenent: Congress was concerned in
RICO with long-term crimnal conduct. Oten a RICO action
wi |l be brought before continuity can be established in this
way. |In such cases, liability depends on whether the threat
of continuity is denonstrated. [enphasis in original]

Whet her the predicates proved establish a threat of
conti nued racketeering activity depends on the specific facts
of each case. Wthout making any claimto cover the field of
possibilities--preferring to deal with this issue in the
context of concrete factual situations presented for
deci sion--we of fer sonme exanpl es of how this el enment m ght be
satisfied. A R CO pattern may surely be established if the
rel ated predicates thenselves involve a distinct threat of
| ong-termracketeering activity, either inplicit or explicit.
Suppose a hoodl umwere to sell "insurance" to a nei ghborhood's
st orekeepers to cover them agai nst breakage of their w ndows,
telling his victins he would be reappearing each nonth to
collect the "premunt that would continue their "coverage".
Though t he nunber of related predicates involved may be snal
and they may occur close together in time, the racketeering
acts thenselves include a specific threat of repetition
extending indefinitely into the future, and thus supply the
requisite threat of continuity. |In other cases, the threat of
continuity may be established by showing that the predicate
acts or offenses are part of an ongoing entity's regular way
of doing business. Thus, the threat of continuity is
sufficiently established where the predicates can be
attributed to a defendant operating as part of a long-term

association that exists for ~crimnal purposes. Such
associ ations include, but extend well beyond, t hose
traditionally grouped under the phrase "organi zed crine". The

continuity requirenent is |ikew se satisfied where it i s shown
that the predicates are a regular way of conducting
defendant's ongoing legitimte business (in the sense that it
is not a business that exists for crimnal purposes), or of
conducting or participating in an ongoing and legitimte RI CO
"enterprise.”
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492 U. S. at 241-43 (citations omtted)(enphasis added).

Following the decision in HJ. Inc., courts of appeals have
ruled that "continuity plus rel ationship” may not turn on t he nunber
of racketeering acts charged above the m ni mum requirenent of two
acts. Instead, the dispositive issue is whether, in light of the
enterprise and the racketeering acts, the facts establish the
requisite continuity or threat of continuity of crimnal activity.
For exanmple, multiple mailings or wre transm ssions nay nhot
establish the requisite continuity, and hence, may not constitute
a RICO pattern. 108

On the other hand, courts have found a short-lived course of

racketeering activity may establish the requisite continuity and

108 See Parcoil Corp. v. NOASCO Well Service Ltd., 887 F.2d 502 (4th
Cir. 1989) (holding that mailing seventeen fal se reports over four
nont hs was not sufficient to established continuity); Vento, Inc.
v. Camardella, 23 F.3d 129 (6th Cr.) (upholding dism ssal of RI CO
claim for lack of pattern where defendant engaged in several
different fornms of fraud for purpose of defrauding single victim
t hrough activities surrounding one project), cert. denied, 115 S
Ct. 579 (1994); Thonpson v. Paasche, 950 F.2d 306, 311 (6th Cr.
1991) (finding that defendant's fraudul ent schenme to sell nineteen
lots of | and over a few nonths was an i nherently short-termaffair,
and by its very nature was insufficiently protracted to qualify as
a pattern); Mrshall-Silver Construction Co. v. Mendel, 894 F.2d
593 (3d Gr. 1990) (on remand after H.J. Inc., court found pattern
lasting from June to Decenber insufficient, refusing to focus
solely on duration of acts where acts lasted relatively short tine
and did not threaten future crimnal conduct); Sutherland v.
O Mlly, 882 F.2d 1196 (7th G r. 1989) (alleged extortion and mail
fraud over five-nmonth period did not pose sufficient threat of
continuing crimnal activity); Conputer Services v. Ash, Baptie &
Co., 883 F.2d 48 (7th Cir. 1989) (rejecting contention that each
i nstance of alleged unauthorized copying of conputer software was
a separate predicate act; crines were nore |like installnents of one
crime, and not a pattern of racketeering activity).
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pattern, 1 especially where the activity was conducted by or rel ated
to a long term crimnal enterprise. Moreover, the requisite
continuity may be proven by facts external to the defendant’s own
racketeering acts such as the nature of the enterprise and
racketeering activities by other nenbers or associates of the

enterprise. !

109 See Yellow Bus Lines, Inc. v. Drivers, Chauffeurs & Hel pers
Local Union 639, 883 F.3d 132 (D.C. Cir. 1989) (on renmand after
HJ. Inc., holding that pattern of acts over four days could
establish a "distinct threat of long-term racketeering activity,
either inplicit or explicit"), cert. denied, 501 U S. 1222 (1991).

110 See United States v. Darden, 70 F.3d 1507, 1524-25 (8™ Cr.
1995) (finding pattern sufficient where the defendant’s two
racketeering acts of possession of narcotics with intent to
di stribute and conspiracy to distribute narcotics were conm tted as
part of a broader ongoing drug distribution network); United States
v. Khan, 53 F.3d 507, 515 (2d G r. 1995) (rejecting the defendant’s
claimof lack of continuity because he worked at a clinic for only
nine weeks where the clinic regularly engaged in defrauding
Medi caid through multiple acts of mail fraud); United States v.
Church, 955 F.2d 688, 694-95 (11'M Cir. 1990) (defendant’s
participation in two sales of cocaine over a three-nonth period
satisfied the continuity requirenment where it was pursuant to a
drug enterprise that existed over thirteen years); United States v.
| ndelicato, 865 F.2d 1370, 1383-84 (2d Cr.) (en banc), cert.
denied, 493 U S. 811 (1989) (held sufficient continuity where
organized crinme group conmtted three sinultaneous nurders);
United States v. Aulicino, 44 F.3d 1102, 1110-14 (2d Gr. 1995)
(where the acts of defendant or the enterprise were inherently
unlawful and were in pursuit of wunlawful goals, courts have
generally concluded that the requisite threat of continuity has
been established, even if the period of racketeering activity was
short; finding therefore that pattern occurring over relativity
short period of three-and-one half nonths was sufficient in case
i nvol vi ng ki dnappi ng ring).

11 See United States v. Richardson, 167 F.3d 621, 625-26 (D.C
Cir. 1999) (continuity may be established by the totality of all
t he codefendants’ unl awful conduct); Tabas v. Tabas, 47 F.3d 1280,

(continued. . .)
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Prosecutors shoul d pay particular attention to one unfavorabl e
continuity decision issued after HJ. Inc., in which the Second

Circuit reversed the RI CO conviction of a defendant whose pattern

1 .. continued)

1294-95 (3d Cr. 1995) (en banc) (continuity based on nmail fraud
predicates may be established by the overall nature of the
under |l ying fraudul ent schenme in addition to the all eged predicate
acts); United States v. Busacca, 936 F. 2d 232, 238 (6'" Cir. 1991)
(The defendant, a union president and trustee of a benefit fund,
enbezzl ed $258,435 fromthe fund by issuing six checks to hinself
over a 2 % nonth period. The court said that “the threat of
continuity need not be established solely by reference to the
predi cate acts al one; facts external to the predicate acts may, and
i ndeed shoul d be considered.” The court found the requisite threat
of continuity from the defendant’s control of the union and the
fund, the acts of conceal nent and di sregard for proper procedures,
and that there was nothing to stop the defendant’s unl awf ul conduct
until he was found liable.); United States v. Alkins, 925 F. 2d 552,
551-53 (2d Gir. 1991) (the requisite continuity may be establi shed
agai nst a defendant by evidence of crinmes by other nmenbers of the
enterprise not charged in the indictnment); United States v. Coiro,
922 F.2d 1008, 1017 (2d Cir. 1991) (continuity established where a
corrupt attorney’s bribery of public officials and noney | aunderi ng
spanni ng approxi mately four nonths was part of a long term drug
enterprise that engaged in other unlawful activities that was
likely to continue “absent outside intervention”); United States v.
Gonzal ez, 921 F.2d 1530, 1544-45 & n.23 (11'" Gir. 1991) (evidence
of continuity was not limted to the defendant’s single short |ived
epi sode of interstate travel to possess or inport drugs and t he act
of inmportation and possession of the drugs on the sane day, but
rather was adequately established by evidence of ongoing drug
trafficking by other nenbers of the enterprise); United States v.
Link, 921 F.2d 1523, 1527 (11'" Gr. 1991) (evidence of continuity
was not limted to the defendant’s two acts of possessions of drugs
with the intent to distribute, but rather was adequately
establ i shed by evidence of the other unlawful drug trafficking by
ot her nmenbers of the enterprise); United States v. Hobson, 893 F. 2d
1267 (11" Cir. 1990) (continuity established where the defendant’s
two racketeering acts for inportation of a |oad of marijuana and
possessi on of the sane | oad of marijuana were commtted pursuant to
an enterprise’ s ongoing drug trafficking); United States v. Kapl an,
886 F.2d 536, 543 (2d Cir. 1989) (continuity may be established by
“external facts” in addition to the defendant’s racketeering acts
and the nature of the enterprise).
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of racketeering activity, as established at trial, consisted only
of accepting a bribe and, later, obstructing justice by falsely
denyi ng his acceptance of the bribe.?? The court held that these
two acts were not sufficient to constitute a pattern of racketeering
activity and di stinguished a situation in which a defendant accepts
a bribe and then persuades another person to lie about it.'® This
decision should be limted to its somewhat unusual facts, but it
does indicate the need for continued vigilance when exam ning a
“pattern” based on a single short-lived transaction.

Prosecutors should also note that jury instructions should
i nclude a di scussion of continuity. While failure to do so may not
constitute plain error, the risk of reversal is substantial.?*

2. Single Episode Rule

In response to case |l aw and, in part, to concerns involving the

potential use of a single isolated transaction to establish a

112 See United States v. Biaggi, 909 F.2d 662, 685-87 (2d Gir.
1990), cert. denied, 499 U S. 904 (1991).

113 Bi aggi, 909 F.2d at 685-87.

114 See United States v. Pellulo, 964 F.2d, 207-10 (3d Cir. 1992)
(where continuity can be inferred from the jury' s findings, an
erroneous i nstruction may constitute harm ess error; however, court
did not reach issue of harm ess error as it had al ready determ ned
reversal was required on evidentiary grounds) (citing United States
v. Kotvas, 941 F.2d 1141, 1144-45 (11'" Cir. 1991) (although jury
I nstructions did not instruct jury on continuity as required by
HJ., Inc., defendant was not prejudi ced where predicate offenses
establ i shed threat of continuity)); United States v. Boylan, 898
F.2d 230, 248-51 (1t Cir.) (not plain error where serial schenes
covered lengthy tine frane), cert. denied, 498 U S. 849 (1990).
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defendant's pattern of racketeering activity, the Oganized Crine
and Racketeering Section developed a policy referred to as the

"single episode rule." Decisions such as Biaggi, supra, and the

need to ensure that the requisite continuity is satisfied,
reinforced the need for such a policy even though the courts have
not mandated a singl e-episode rule. Therefore, OCRS will continue
to inplenent its single episode policy, as revised bel ow '*°

a. Revi sed Si ngl e Epi sode Rul e

The new single episode rule is as foll ows:

When a single act or course of conduct nmay be charged as

mul ti pl e of fenses or counts under the | aw governing those

particular offenses, it will be presuned that nultiple
racketeering acts nmay be charged corresponding to those
mul ti pl e of fenses.

Thus, the revised single episode rule creates a presunption in
favor of charging multiple predicate acts when the law pernits
charging nultiple offenses or nmultiple counts for a given act or
course of conduct. Historically, nost courts addressing this issue

in crimnal cases held that two offenses can be separate RI CO

predicates if they were prosecutable as individual offenses.!® The

15 In June 1998, OCRS revised its single episode rule for
determ ni ng whet her single-episode policy applies to a proposed
pattern. The application of these guidelines necessarily depends
on the facts of each case and rigid adherence to these should not
be expected. In addition, prosecutors are urged to contact OCRS i f

continuity and single episode policy issues are likely to arise in
a prosecution.

116 See United States v. Watchmaker, 761 F.2d 1459, 1475 (11th Cr.
1985) (three separate attenpted nurders), cert. denied, 474 U.S
(continued. . .)
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princi pal exception to the revised single episode rule is as
foll ows:
When a single discrete short-lived course of conduct or

act gives rise to nultiple offenses, those of fenses mnust
be subpredicated and nultiple racketeering acts may not

18, .. conti nued)
1100 (1986); United States v. Pepe, 747 F.2d 632, 661-63 (11th G r
1984) (using extortionate nmeans to collect extension of credit in
violation of 18 U.S.C. 8 894 and traveling in interstate conmerce
with intent to carry out the sanme extortionate collection in
violation of 18 U.S.C. § 1952); United States v. Bascaro, 742 F.2d
1335, 1360-61 (11th Cir. 1984)(inportation of and possession with
intent to distribute marijuana), cert. denied, 472 U.S. 1017
(1985); United States v. MMnigal, 708 F.2d 276, 282 (7th Cr.)
(rmailings in furtherance of sanme mamil fraud schene), vacated on
ot her grounds, 464 U. S. 979 (1983), nodified on other grounds on
remand, 723 F.2d 580 (7th Gr. 1983); United States v. Starnes, 644
F.2d 673, 678 (7th Cir.)(Travel Act, arson, and mail fraud charges
all related to a single arson schene), cert. denied, 454 U S. 826
(1981); United States v. Phillips, 664 F.2d 971, 1039 (5th Cr.
1981) (attenpted drug inportation and related travel in aid of
racketeering), cert. denied, 457 U.S. 1136 (1982); United States v.
Col acurcio, 659 F.2d 684, 688 n.4 (5th Gr. 1981)(multiple
briberies), cert. denied, 455 U S. 1002 (1982); United States v.
Wl ch, 656 F.2d 1039, 1069 (5th G r. 1981)(conspiracy to facilitate
ganbling under 18 U. S.C. 8 1511 and accepting bribes to perm:t
ganbling in violation of state law), cert. denied, 456 U S. 915
(1982); United States v. Martino, 648 F.2d 367, 402-03 (5th Cr
1981) (arson and rel ated acts of mail fraud), cert. denied, 456 U. S.
949 (1982); United States v. Mrelli, 643 F.2d 402, 411-12 (6th
Cr.)(telephone call inviolation of wire fraud statute and rel ated
wi ring of noney), cert. denied, 453 U. S. 912 (1981); United States
v. Karas, 624 F.2d 500, 504 (4th G r. 1980)(paynent of a bribe in
three installnents), cert. denied, 449 U S 1078 (1981); United
States v. Weatherspoon, 581 F.2d 595, 601-02 (7th Gr.
1978) (multiple mailings in furtherance of sane overall schene to
defraud); United States v. Roener, 703 F.2d 805 (5th Cir.)(mai
fraud and wre fraud acts related to the sanme bribery schene),
cert. denied, 464 U S. 935 (1983).

But see United States v. Phillips, 664 F.2d 971, 1038-39 (5th
Cir. 1981)(holding that possession with intent to distribute and
distribution of marijuana could not be separate predicate crines
because the two crines would nmerge into a single violation of 21
US C 8§ 841(a)), cert. denied, 457 U.S. 1136 (1982).
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be char ged.

It bears enphasis that in nost instances where the law permts
multiple offenses to be charged for a single course of conduct or
a single act, then OCCRS will permt charging nultiple racketeering
acts corresponding to the perm ssible offenses. The exception to
the general rule is intended to be a narrow exception that covers
truly short-lived sporadic activity which may not be charged as
mul ti pl e predicate acts.

The follow ng exanples illustrate the revised single episode
rule and the general exception, but are not intended to be
exhausti ve. Rat her, the exanples are intended to give sone
gui dance. O course, each case nust be considered on its own
particul ar facts.

b. Exanpl es Where Miultipl e Racketeering Acts May Be Charqged

The followng are a few exanples of circunstances that often
arise where it will be presuned that nmultiple racketeering acts nmay
be charged, provided that the | aw governing the particul ar of fenses

at issue allows charging nultiple offenses or counts:

(1) Mney laundering offense and the offense for the
specified unlawful activity that generated the noney that
was | aunder ed.

(2) Multiple noney | aundering transactions arising from
the same schenme or related schemes, but multiple
financi al transactions noving the same sum of noney nust
be subpredi cated under one predicate act. For exanple,
def endant deposits $10,000 into a bank account, then
transfers it shortly thereafter to another account. The
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conduct may not be charged as nultiple predicate acts.

(3) Ganbling offense and an offense involving the
collection of the debt that arose from the ganbling
activity.

(4) A conspiracy and its object offenses where the
conspiracy is broader than any of the object offenses.

a. For exanple, a conspiracy to nurder riva
LCN or gang nenbers and four nurders pursuant
to that conspiracy nmay constitute five
predi cate acts.

b. Al so, e.g., a broad ongoing conspiracy to
distribute drugs and four separate acts of
distribution my constitute five predicate
act s.

(5) Inportation and distribution of the sane |oad of
drugs where the transactions are part of an ongoi ng, nore
extensive drug trafficking network.

(6) Ongoing extortion or bribe schenes involving the
same victim or bribe recipient in which the defendant
repeatedly bribes or extorts the victimover a period of
time may constitute separate racketeering acts for each
paynent .

a. For exanple, the defendant periodically
collects "juice" paynents from a drug deal er

operator of a ganmbling business, or a
| egitimate busi nessman. Miltiple racketeering
acts for each paynment will likely be permtted.

b. Mul tiple paynments under the "install nent”
theory of bribery or extortion, however, may
not be charged as nultiple predicate acts. See
section c(2) bel ow

(7) Interstate travel (I TAR--18 U S.C 1952) or
transportation of stolen goods taken by fraud (18 U. S.C.
8§ 2314) and the crimnal activity that underlies the
interstate travel or that resulted in the goods being
transported may constitute separate racketeering acts.

(8 Alien snuggling and related of fenses of extortion,
robbery, extortionate credit transactions (ECT) and
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ki dnappi ng general |y may constitute separate racketeering
act s.

(9) Kidnapping, robbery and extortion of the same victim
may generally be charged as separate racketeering acts,
but where the kidnapping is of very brief duration and is
incidental to the robbery or extortion, the Kkidnapping
may not be charged as a separate racketeering act. For
exanple, in sone states a brief detention for only a few
mnutes it may take to rob the victim nay constitute
ki dnappi ng and robbery. In such circunstances the
ki dnappi ng may not be charged as a separate racketeering
act. The brief detention that underlies the kidnapping
is no nore than is necessary to carry out the robbery or
extortion, since such offenses nmust involve sone degree
of interference with the victims freedom of novenent.

C. Exanpl es Where Miultiple Racketeering Acts May Not Be
Char ged

The followng are a few of the circunstances that often arise
where separate racketeering acts may not be charged, but where
subpredi cate acts may be charged:

(1) A single act or very short-lived course of conduct

that gives rise to nultiple offenses nust be charged as
one racketeering act:

a. A def endant enters a bank, points a gun at
the bank teller, robs the bank and shoots the
teller, wounding the teller. The robbery,

shooting, and use of a gun (assunming a RICO
predicate applied) may not be charged as
separate racketeering acts, but may be charged
as subpredi cat es.

b. A single short-lived act of arson that
causes physical injury and property damage and
ensui ng offenses, such as the arson, use of
expl osi ve devi ces, and of fenses causing injury
and danmage may not be charged as separate
racketeering acts, but may be charged as
subpr edi cat es.

C. Di stribution and possessionwithintent to
di stribute the sanme |oad of drugs nmay not be
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charged as separate racketeering acts.

(2) Bribery or extortion of a sum of noney under the
install ment theory of paynent: for exanple, the defendant
demands a bribe or makes an extortionate demand in the
anount of $10, 000, but agrees to accept $1,000 a nonth.
The ten paynents may not be charged as ten racketeering
acts, but nust be charged as one predicate act.

(3) Miltiple mailings or wire transm ssions pursuant to
a single discrete schenme to defraud the sanme victim my
not be charged as multiple predicate acts, but dependi ng
on the particular facts, multiple racketeering acts my
be charged where there is nore than one victim or even
where it involves the sane victim and the mailing or
W re transm ssion at i ssue has a particul ar significance,
rather than being one of many such routine mailings or
wire transm ssions to execute the schene to defraud.

(4 A narrow conspiracy to achieve a single-object
of fense and the object offense may not be charged as
mul ti pl e racketeering acts: For exanple, a conspiracy to
rob bank X and the robbery of bank X may not be charged
as separate racketeering acts.

(5) A telephone call to facilitate a specific drug
transaction and the subsequent transaction may not be
charged as separate racketeering acts although separate
racketeering acts may be charged for drug charges and a
t el ephone call where the tel ephone call does not relate
to a specific drug transaction that is already charged as
a separate racketeering act.

d. Concl usi on

Sinply put, to determ ne whether nultiple predicate acts may
be charged for a single act or course of conduct, if the |aw
governing the offenses at issue allows charging nultiple offenses
or multiple counts, thenit will be presuned that nultiple predicate
acts may be charged, unless the circunstances fall within the narrow
exception designed to preclude short-lived sporadic activity from

being charged as nmultiple predicate acts.
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It cannot be overenphasi zed, however, that, even if numerous
racketeering acts are charged, in sone instances the requisite
continuity or threat of continuity may be |acking nonethel ess.
Therefore, OCRS will carefully analyze the facts of each case to
determ ne whether the requisite continuity or threat of continuity
has been establ i shed.

O course, approval may be granted if the single-episode
problemis renedied. One renmedy is to drop one of the overl apping
predi cates. Another remedy is to charge the overl appi ng predicates
as sub-parts of a single predicate act. If this renedy is enpl oyed,
however, the indictnent should be worded to clearly show that one
or nore of the sub-parts amount to only one racketeering act. Wth
regard to special verdict fornms, discussed infra at Section VI(G,
t hey should set forth the jury's unani nous decision with respect to
each sub-predicate.

3. Relationship of Predicate O fenses to Pattern

Anot her issue regarding the requisite pattern of racketeering
activity concerns whether two racketeering acts are too different
to be considered part of the same pattern. This issue was not very
troubl esone for the governnent in the past, because nbst courts did
not require that predicate acts have a close relationship to each

ot her . %’ I nstead, courts focused on satisfying the technical

nr See United States v. CGottesman, 724 F.2d 1517 (11th Cr.
1984) (two "isolated" sales of pirated novies sufficient to
(conti nued. . .)
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requi renents of a "pattern” and whether the predicate acts rel ated
in sone way to the affairs of the enterprise.!® Courts generally
rej ected defense argunents that the lack of a specific requirenent
of rel atedness between predicate acts rendered the definition of a

"pattern" unconstitutionally vague, !*® al t hough sone courts required

17¢, .. continued)

constitute pattern); United States v. Bright, 630 F.2d 804, 830
n.47 (5th Gr. 1980)(predicate crimes in pattern need only be
related to affairs of enterprise, not to each other); United States
v. Elliott, 571 F.2d 880, 899 n.23 (5th Cr.) (sane), cert. denied,
439 U. S. 953 (1978); United States v. Wisnman, 624 F.2d 1118, 1122-
23 (2d Cr.)(enterprise itself supplies unifying |inks anong
predi cate acts), cert. denied, 449 U S. 871 (1980).

118 See United States v. Robilotto, 828 F.2d 940, 947-48 (2d Cr
1987), cert. denied, 484 U.S. 1011 (1988); United States v. Killip,
819 F. 2d 1542, 1549 (10th Cir.), cert. denied, 484 U S. 865 (1987);
United States v. DePeri, 778 F.2d 963, 974-75 (3d Cir. 1985), cert.
denied, 475 U.S. 1110 (1986); United States v. Conn, 769 F.2d 420,
424-25 (7th Gr. 1985); United States v. Bl ackwood, 768 F.2d 131
137-38 (7th Cr.), cert. denied, 474 U S. 1020 (1985); United
States v. Qaoud, 777 F.2d 1105, 1116 (6th G r. 1985), cert. denied,
475 U. S. 1098 (1986); United States v. Elliott, 571 F.2d 880, 899
n.23 (5th Gr.), cert. denied, 439 U S 953 (1978); United States
v. Santoro, 647 F. Supp. 153, 175-76 (E.D.N. Y. 1986), aff'd, 880
F.2d 1319 (2d Cr. 1989); Abelson v. Strong, 644 F. Supp. 524, 534
(D. Mass. 1986); Anton Motors Inc. v. Powers, 644 F. Supp. 299,
301-02 (D. Md. 1986); Acanpora v. Boise Cascade Corp., 635 F. Supp.
66, 69-70 (D.N. J. 1986); Tryco Trucking Co. v. Belk Store Services,
634 F. Supp. 1327, 1333 (WD.N.C. 1986); United States v.
Del | acroce, 625 F. Supp. 1387, 1390 (E.D.N. Y. 1986); United States
v. Castellano, 610 F. Supp. 1359, 1392 (S.D.N. Y. 1985).

In United States v. Erwin, 793 F.2d 656, 671-72 (5th Cr.
1986), cert. denied, 479 U S. 991 (1987), the court, in reversing
the RICO conspiracy conviction of one defendant for failure to
prove certain predicates, held that the nexus of the predicate acts
to the enterprise was insufficient because his acts related to a
separate organi zation fromthe enterprise.

119 See United States v. Qaoud, 777 F.2d 1105, 1116 (6th Gr.
(continued. . .)
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that predicate acts bear sone relationship to each other.
The Court first discussed the possibility of such a relationship

requirenent in a footnote in Sedima, S.P.RL. v. Intex Co., 473 U. S.

479, 496 n. 14 (1985), noting that the definition of a "pattern” in
t he Danger ous Speci al O fender provision, 18 U.S.C. 8 3575(e), m ght
be a hel pful nodel . Sone courts took the Sedima footnote as an
indication of how the law should develop and held that the

racketeering acts nust be interrelated in sone way.!?> Most courts

19, .. continued)

1985), cert. denied, 475 U S. 1098 (1986); United States V.
Canpanal e, 518 F.2d 352, 364 (9th G r. 1975), cert. denied, 423
U S. 1050 (1976).

1200 See United States v. Wiite, 386 F. Supp. 882, 883-84 (E.D. Ws.
1974); United States v. Stofsky, 409 F. Supp. 609, 613-14 (S.D.N. Y.
1973), aff'd, 527 F.2d 237 (2d G r. 1975)(requirenent of "common
schene, plan, or notive" conceded by governnent), cert. denied, 429
U S. 819 (1976). Oher courts have indicated in dictumthat there
may be sone interrel atedness requirenent. See United States v.
Brooklier, 685 F.2d 1208, 1222 (9th G r. 1982), cert. denied, 459
U S 1206 (1983); United States v. Starnes, 644 F.2d 673, 677-78
(7th Cr.), cert. denied, 454 U S. 826 (1981); United States v.
Weat her spoon, 581 F.2d 595, 601 n.2 (7th Gr. 1978); United States
v. Kaye, 556 F.2d 855, 860-61 (7th Gr.), cert. denied, 434 U.S.
921 (1977).

12118 U.S.C. 8§ 3575(e), provides, in pertinent part:

[Crimnal conduct forns a pattern if it enbraces crimna
acts that have the sanme or simlar purposes, results,
participants, victinms, or methods of comm ssion, or otherw se
are interrel ated by di stinguishing characteristics and are not
i sol ated events.

122 See Sun Savings & Loan Ass'n v. Dierdorff, 825 F.2d 187, 192-93
(9th Cir. 1987); United States v. Teitler, 802 F.2d 606, 612 (2d
Cr. 1986); United States v. Grayson, 795 F.2d 278, 290 (3d Gr.
1986), cert. denied, 479 U S. 1054 (1987); United States V.

(continued. . .)
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that did so, however, did not find the pattern to be |acking the
requi site relationship.

The Suprenme Court confronted this issue directly inits
decision in HJ. Inc., holding that the definition of a "pattern”
fromthe Dangerous Special O fender provision sets forth a proper
standard for relatedness between RICO predicate acts. I n that
respect, the Suprene Court stated:

A pattern is an "arrangenment” or order of things or activity

It is not the nunber of predicates but the

rel ati onship that they bear to each other or to some external
organi zing principle that renders them "ordered" or arranged.

* * * *x %

Crimnal conduct fornms a pattern if it enbraces crimnal acts

22( . continued)

Ellison, 793 F.2d 942, 950 (8th GCr.), cert. denied, 479 U S. 937
(1986); United States v. Fernandez, 797 F.2d 943, 951 n.5 (11th
Cr. 1986), cert. denied, 483 U S. 1006 (1987); United States v.
Qaoud, 777 F.2d 1105, 1116 (6th Cir.), cert. denied, 475 U S. 1098
(1986); RA.GS. Couture, Inc. v. Hyatt, 774 F.2d 1350, 1355 (5th
Cir. 1985); Tenporaries, Inc. v. Maryland Nat'l Bank, 638 F. Supp.
118, 122 n.1 (D. Md. 1986); United States v. Yin Poy Louie, 625 F.
Supp. 1327, 1333-34 (S.D.N. Y. 1985), appeal dism ssed sub nom
United States v. Tom 787 F.2d 65 (2d G r. 1986); First Federa
Savings & Loan Ass'n v. Oppenheim Appel, Dixon & Co., 629 F. Supp.
427, 446 (S.D.N. Y. 1986); Zerman v. E.F. Hutton & Co., 628 F. Supp.
1509, 1512 (S.D.N. Y. 1986); United Fish Co. v. Barnes, 627 F. Supp.
732, 734-35 (D.N.J. 1986).

123 See United States v. Fernandez, 797 F.2d 943 (11th G r. 1986),
cert. denied, 483 U S. 1006 (1987); Tenporaries, Inc. v. Maryland
Nat'|l Bank, 638 F. Supp. 118 (D. Md. 1986); First Federal Savings
& Loan v. OQppenheim Appel, D xon & Co., 629 F. Supp. 427 (S.D.N.Y.
1986) ; United Fish Co. v. Barnes, 627 F. Supp. 732 (D. Mine
1986) . But see Zerman v. E.F. Hutton & Co., 628 F. Supp. 1509
(S.D.N. Y. 1986) (denying notion to add RICOclaimto suit, partly on
basis of lack of relationship anong predicate acts, but also on
basis of history of frivolous suits by plaintiff).

94



t hat have the sane or simlar purposes, results, participants,

victins or nethods of conm ssion, or otherwse are

interrelated by distinguishing characteristics and are not

I sol ated acts.

492 U.S. at 238, 240 (citations omtted).

The few cases to di scuss the rel at edness requi renment after H. J.
Inc., however, have not found problens wunder this broad
definition.' |In general, the courts have found a sufficient nexus
or relationship between RI CO predicate acts, even if the predicate
acts were not directly related to each other, but were related to

the RICOenterprise since their nexus to the enterprise provides the

“external organizing principle that renders them [a pattern].”?!*

124 See, e.qg., United States v. CGelb, 881 F.2d 1155 (2d Cir.), cert.
denied, 493 U S. 994 (1989); but see Heller Financial, Inc. V.
G ammto Conputer Sales, 71 F.3d 518, 523-25 (5th Gr. 1996)
(holding acts insufficiently related based on finding of
dissimlarities of purpose, results, nethods, victins, and pl ayers
in bribery and fraud case).

125 See United States v. Maloney, 71 F.3d 645, 661 (7th Cr. 1995)
(finding racketeering acts involving fixing cases properly joined
since they related to sanme enterprise, a corrupt court, even though
the acts were not directly related to each other), cert. denied,
117 S. C. 295 (1996); United States v. Locascio, 6 F.3d 924, 943
(2d Gr. 1993) (holding “that the relatedness requirenment is
satisfied even if the predicate acts are not directly related to
each other so long as both are related to the RICO enterprise in
such a way that they becone indirectly connected to each other”),
cert. denied, 511 U.S. 1070 (1994); United States v. M nicone, 960
F.2d 1099, 1106-07 (2d Cr.) (enterprise provided requisite nexus
bet ween booknmaki ng and extortion racketeering acts), cert. denied,
503 U.S. 950 (1992); United States v. Eufrasio, 935 F. 2d 553, 566-
67 (3d Cir.) (separately perforned, functionally diverse and
directly unrel ated predicate acts and offenses formsingle pattern
of racketeering, as long as all had been undertaken in furtherance
of one of varied purposes of a common organi zed crinme enterprise),
cert. denied, 502 U.S. 925 (1991); United States v. Gonzalez, 921

(continued. . .)
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Racket eering acts have been found to relate to the enterprise when
(1) the alleged offenses advanced the goals or benefitted the
enterprise;'® (2) the enterprise or defendant's role was nmde
possible or facilitated by the commssion of the racketeering
acts; ' (3) the racketeering acts had sone effect on the

enterprise; ! or (4) the acts were the neans by which the def endant

125, .. conti nued)

F.2d 1530, 1540 (11th Gir.) (irrelevant that defendants and
predicate crinmes were different, or even unrelated, as long as it
could be reasonably inferred that each crine was intended to
further the enterprise), cert. denied, 502 U.S. 860 (1991) (quoting
United States v. Elliott, 571 F.2d 880, 900-02 (5th Cr. 1978)).

126 See United States v. Wong, 40 F.3d 1347, 1374-75 (2d CGir. 1994)
(pattern of racketeering activity found al though racketeering acts
i nvol vi ng nurder, armed robbery and extortion were varied in type,
because they were all designed to earn noney for, or increase the
prestige of, enterprise and had t he sane cast of characters), cert.
deni ed, 516 U.S. 870 (1995).

127 See United States v. Beasley, 72 F.3d 1518, 1525-26 (11th
Cir.)(racketeering acts involving nurder and arson were related in
that all involved the sinple purposes of eradicating dissension,
elimnating opposition from the community, and confirmng the
menbers' belief in "death angel s" and Yahweh's prophecies), cert.
deni ed, 517 U. S. 1027 (1996); United States v. Crockett, 979 F.2d
1204, 1213-14 (7th Cr. 1992)(defendant's role as |eader of
associ ation-in-fact crewthat collected street tax facilitated the
charged extortion), cert. denied, 507 U S. 998 (1993); United
States v. Ruiz, 905 F.2d 499, 504 (1st GCr. 1990) (rel atedness
inquiry satisfied where predicate acts shared sim | ar purposes and
methods of conmmssion and the "collocation of so many
characteristics"); United States v. Tillem 906 F.2d 814, 822 (2d
Cir. 1990) (defendant was enabled to conmt the extortion fromfood
service restaurants by reason of his position as an inspector and
supervisor at the City Health Departnent, the enterprise).

128 See United States v. Gubb, 11 F.3d 426, 438 (4th Cr.
1993) (enterprise was the office of Judge of the 7th Judicial
Crcuit).
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participated in the enterprise. !

The statutory definition of a "pattern' also sets forth
technical requirenments regarding the tinme when the predicate acts
were conmtted. To avoid violating the ex post facto cl ause, **° the
RI CO statute requires that one act have been comm tted after Cctober
15, 1970, the effective date of RICO ¥ See infra, Section Vi
(E)(4). Al so, the last act nust have been commtted within ten
years of a prior act, excluding any period of inprisonment. This
ten-year requirenment has occasionally |l ed to the m staken vi ew t hat
RICO has a ten-year |imtations period. |In fact, this requirenent
means only that the | ast racketeering act nust have occurred within

ten years after commssion of a prior racketeering act that is

129 See United States v. Starrett, 55 F.3d 1525, 1548-49 (11th Gr
1995) (finding that defendant notorcycle club nenbers parti ci pated
in the enterprise (the notorcycle club) through a pattern of
racketeering activity; and predicate acts involving narcotics were
clearly related to the enterprise), cert. denied, 517 U S 1111
(1996); United States v. Yarbrough, 852 F.2d 1522, 1544 (9th Cir.)
(finding that defendant's participation in three predicate acts
were the nmeans "t hrough” which he participated in the enterprise's
affairs), cert. denied, 488 U S. 866 (1988).

1% U S Const. art. I, 89, cl. 3.

131 |n a case that alleges predicate acts occurring before the
Cct ober 15, 1970, effective date of RICO the jury nmnust be
instructed that it nmust find that the defendant commtted at | east
one predicate act after the effective date. At | east one
convi ction has been reversed because of failure to observe this
requirenment. United States v. Brown, 555 F.2d 407, 418-21 (5th
Cr. 1977), cert. denied, 435 U S. 904 (1978).
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essential to establish the requisite two acts.®* For exanple, if
only two racketeering acts constitute the pattern and the first act
occurred in 1986, the | ast act must have occurred within ten years
after 1986. If nmore than two acts constitute the pattern, it is
perm ssible to have a tine span |onger than ten years between the
first and last racketeering acts as long as there is another
racketeering act within ten years of each racketeering act, that is,
acts nmust not be nore than ten years apart. 33

Courts have held that the requirement that one act of
racketeering be commtted after the effective date of RICO

elimnates any ex post facto problens, even if some acts of

racketeering occurred before the effective date.® As a practi cal
matter, this requirement is not likely to present problens for
prosecutions in the twenty-first century. However, a related
probl emexists with respect to predicate of fenses added to the RI CO
statute by anmendnment over the past several years.'* For exanple,
1984 | egi sl ati on added to the definition of "racketeering activity"
two new categories of offenses: dealing in obscene matter under

state or federal law, 18 U S.C. 88 1461-1465, and federal currency

132 See United States v. Pungitore, 910 F.2d 1084, 1129 n.63 (3d
Cr. 1990), cert. denied, 500 U S. 915 (1991).

133 See Pungitore, 910 F.2d at 1129 n. 63.

134 See infra Section VI (E)(4) (Ex Post Facto C ause Chall enges).
135 See supra notes 2-10 Section | and infra Section VI (E)(4).
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viol ations under the Currency and Foreign Transactions Reporting
Act, 31 U S.C. 88 5311-5324. The 1986 | egislation added w tness,
victim and informant tanpering, 18 U.S.C. 8§ 1512 and 1513, and
noney | aundering, 18 U S.C. 88 1956 and 1957, as RI CO predicates.
The effective date of the 1984 additions was Cctober 12, 1984 and
the 1986 anendnents, October 27, 1986 (noney |aundering) and
Novenber 10, 1986 (victim wtness and informant intimdation).?3¢
The question nmay arise whether a RICO indictnent returned after
these dates can include racketeering activity that violates the
new y i ncluded statues when that activity occurred on or before the
effective dates of the amendnent(s). It is the policy of the
Crimnal Division that at | east one act of racketeering charging the
new y added predi cat e of fense nust have occurred after the effective
date of the amendnent adding the pre-existing statute. O herw se,
the Crimnal Divisionw ]Il not approve chargi ng any racket eeri ng act
pre-dating the anmendnent. For exanple, in a RICO indictnent
returned in 1986, it woul d be perm ssible to include as racketeering
acts Title 31 violations occurring in Septenber 1984 only if at
| east one other Title 31 violation were charged that occurred on or
after COctober 12, 1984, the effective date of the anmendnment addi ng

Title 31 offenses. O course, for statutes (e.g., 18 U S. C

13¢ | n separate |egislation enacted on October 25, 1984, predicate
of fenses involving stolen notor vehicles were added to the RICO
statute. These offenses are codified at 18 U.S.C. 88 2312, 2313
and 2320. The sane ex post facto principles apply to use of these
predi cates as those added on Cctober 12, 1984.
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88 1956 and 1957 (involving noney-laundering)), that were newy
enacted at the same tine they becane RI CO predicates, it is not
possible to charge violations occurring entirely before the tine
t hey becane RI CO predi cates. For exanple, if the predicate offense
was new y enacted and added to the RICO statue on January 1, 1998,
the indictment could not include any violation of that offense that
was conpleted prior to January 1, 1998.

F. Unl awf ul Debt

The definition of "unlawful debt" is significant where a
defendant is charged under RICO for "collection of an unlawf ul
debt," rather than with engaging in a pattern of racketeering
activity.®® Participating in the affairs of an enterprise through
the collection of an unlawful debt is an alterative ground for
inposing liability wunder 1962(a), (b), (c) and (d), and the
government is not required to prove a pattern of racketeering
activity in such cases, that is, the collection of a single unlawf ul
debt satisfies the statute’s “collection of unlawful debt"

requi renent. See United States v. Oreto, 37 F.3d 739, 751 (1st Gir.

137 For a case involving nunerous instances of wunlawful debt
collection, see United States v. Pepe, 747 F.2d 632 (11th Cr.
1984). Note that it is possible to have two Section 1962(c)
counts, one based on a pattern of racketeering and one based on an
unl awf ul debt collection. United States v. Vastola, 670 F. Supp.
1244 (D.N.J. 1987). See also United States v. Spillone, 879 F.2d
514 (9th Cr. 1989) (not plain error to define "collection" of
unl awful debt through the definition of that term in the
extortionate credit transactions statute, 18 U S.C. § 891), cert.
deni ed, 498 U.S. 864 (1990).
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1994), cert. denied, 513 U. S. 1177 (1995); United States v. Wi ner,

3 F.3d 17, 24 (1st Cir. 1993); United States v. Eufrasio, 935 F. 2d

553, 559 and n.3 (3d Gir.), cert. denied, 502 U.S. 925 (1991). The

definition includes debts that are incurred in connection with an
i1l egal ganbling business or an illegal noney-I|endi ng business. |If
the unl awful ness is based on usury | aws, the usurious rate charged
must be at |least twice the enforceable rate. 38

The definition of unlawful debt has not been the subject of
extensive RICOIlitigation, partly because collection of an unl awf ul
debt is not often charged in RICO counts. One court has clarified
the role of state law in determining the applicability of the
definition, finding that for a ganbling debt it is not necessary
that the state specifically outlaw the "business of ganbling."
Instead, it is sufficient that ganbling is illegal under state

[ aw. 13° Anot her court has held that, where a debt is unlawful

138 Section 1961(6)(b). See United States v. Bonanno Organized
Crine Fanmily, 683 F. Supp. 1411, 1432-33 (E.D.N.Y. 1985)
(dismssing collection of unlawful debt charge where conpl aint
failed to all ege that defendant charged an interest rate that was
tw ce the enforceable rate), aff'd, 879 F.2d 20 (2d Cir. 1989).

139 See United States v. Salinas, 564 F.2d 688 (5th Cir. 1977),
cert. denied, 435 U. S. 951 (1978). For a general discussion of the
unl awful debt definition, particularly its "in the business of"
aspect, see Durante Brothers & Sons, Inc. v. Flushing National
Bank, 755 F.2d 239 (2d Cr.), cert. denied, 473 U. S. 906 (1985).
See also United States v. Aucoin, 964 F.2d 1492, 1495-96 (5th
Cr.) (unlawful ganmbling activity was a state m sdeneanor; unlike
definition of aracketeering act, unlawful debt coll ection need not
carry one year penalty), cert. denied, 506 U S. 1023 (1992); United
States v. G ovanelli, 945 F.2d 479, 490 (2d G r. 1991)(collection

(continued. . .)
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because of usury | aws, the defendant need not have know edge of the
specific interest rate charged, as long as he knew the |oan was
unl awful and the rate charged was, in fact, usurious by virtue of
being at least twice the legal rate.' Furthernore, the collection
of unlawful debt does not require use of fear or intimdation.

An instructive exanple of a major racketeering prosecution

i nvol vi ng unl awf ul debt collectionsis United States v. Vastola, 899

F.2d 211, 226-29 (3d Cr.), cert. granted and vacated on other

grounds, 497 U. S. 1001 (1990). The court found that a RI CO charge
based on an unlawful debt collection does not require proof of
extortionate activity, ' and that the governnent need only prove one
collection, rather than the nultiple acts required under the

"pattern of racketeering activity" prong of RICO * After carefully

139(, .. continued)

of losing wager); United States v. Angiulo, 847 F.2d 956 (1st Cir.)
(hol ding that ganmbling debts in illegal poker ganes clearly were
contenpl ated under the definition of "unlawful debt"” in 18 U S. C
§ 1961(6)), cert. denied, 488 U S. 852 (1988).

140 See United States v. Biasucci, 786 F.2d 504 (2d GCr.), cert.
denied, 479 U S. 827 (1986).

141 See United States v. Eufrasio, 935 F.2d 553, 577 (3d Cir.),
cert. denied, 502 U.S. 925 (1991).

142 Vastola, 899 F.2d at 226 n. 18.

143 Vastola, 899 F.2d at 228 n.21. See also United States v. Oreto,
37 F.3d 739, 751-52 (1st Cir. 1994), cert. denied, 513 U S 1177
(1995); United States v. Winer, 3 F.3d 17, 24 (3d Cr. 1993);
United States v. Govanelli, 945 F.2d 479, 490 (2d GCr.), cert.
denied, 111 S. . 72 (1991); United States v. Eufrasio, 935 F. 2d
553, 576 (3d Cir.), cert. denied, 502 U S 925 (1991); United

(continued. . .)
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exam ning the evidence, the court al so concluded that the evidence
was insufficient to show that the defendant had actually
participated in, or supervised, an actual debt collection. The
court held, however, that Vastola was properly convicted of RICO
conspiracy because he was aware of one debt collection and
encour aged coconspirators to collect it. Under this analysis, the
def endant agreed to the conm ssion of one debt collection on behalf
of the enterprise, which was found sufficient to establishliability
under a RI CO conspiracy theory.

G Racketeering Investigator ( 18 U S.C. 8§ 1961(7))

A racketeering investigator is any attorney or investigator so
designated by the Attorney Ceneral and charged with the duty of
enforcing or carrying into effect the RRCOstatute. This definition
has been of little significance in RICO litigation to date. | t
applies in connection with the requirenents of preserving records
t hat have been received in response to a civil investigative demand

under Section 1968.

H.  Racketeering Investigation (18 U S.C. 8§ 1961(8))

This definition covers any inquiry conducted by any

racketeering investigator for the purpose of determ ni ng whet her any

¥3(, .. continued)
States v. Pepe, 747 F.2d 632, 674 (11th Cr. 1984).

144 Vastola, 899 F.2d at 228-209.
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person has been involved in any violation of the RICO statute or of
any duly entered final order, judgnent, or decree of any court of
the United States in any case or proceeding arising under the
statute. Li ke the preceding definition, this definition applies
only in the case of the issuance of a civil investigative demand.
To date, such demands have been rarely used in RICOinvestigations.
| . Docunentary Materials (18 U S.C. 8§ 1961(9))

This definition, which includes any “book, paper, docunent,

record, recording, or other material,” also is of significance only
I n connectionwith the i ssuance of civil investigative denands under
Section 1968. It is worthy of note that such demands can require

production only of docunentary materials, and not of testinony, in
contrast to the broader civil investigative demand avail able to the

governnment under the antitrust |aws. 4

J. Attorney General (18 U.S.C. § 1961(10))
Section 1961 of Title 18 U. S.C. § 1961 (10) defines “Attorney
General ” as foll ows:

“Attorney Ceneral” includes the Attorney General of the United
States, the Deputy Attorney Ceneral of the United States, the
Associ ate Attorney CGeneral of the United States, any Assi stant
Attorney CGeneral of the United States, or any enpl oyee of the
Departnent of Justice or any enployee of any departnent or
agency of the United States so designated by the Attorney
General to carry out the powers conferred on the Attorney
General by this chapter.

This definitionis particularly inmportant regarding civil RICO

145 See 15 U. S. C. 8§ 1311-14.
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| awsuits brought by the United States. |In that respect, 18 U S. C
§ 1964 (b) authorizes the “Attorney CGeneral” toinitiate civil R CO
| awsuits; Section 1966 authorizes the “Attorney General” to certify
that a civil RICO lawsuit nerits expedited consideration by the
district court; and Section 1968 authorizes the “Attorney Ceneral”
to issue civil investigative demands. However, the “Attorney
General” need not personally authorize such matters. Rat her ,
pursuant to the above-referenced definition of “Attorney General,”
such matters may be authorized by the Deputy Attorney Ceneral, the
Associ ate Attorney General of the United States and any Assi stant
Attorney General of the United States, or any other enpl oyee of the
Departnent of Justice, or of any departnent or agency of the United
States “so designated by the Attorney General to carry out the

powers conferred on the Attorney General by the ‘RICO Statute.’”
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[11. RICO OFFENSES -- SECTI ON 1962

There are four ways to violate the RICO statute, which are
set forth in the four subsections of Section 1962. Al four
subsections incorporate the basic elenents of "enterprise" and
"pattern of racketeering activity," discussed in the definitions
section above. However, the various offenses are quite different

in the ways they conbi ne those el enents.

A.  Section 1962(a) - Acquire An Interest In An Enterprise
Section 1962(a) provides, in part:

(a) It shall be unlawful for any person who
has received any incone derived, directly or
indirectly, froma pattern of racketeering activity
or through collection of an unlawful debt in which
such person has participated as a principal within
t he neaning of section 2, title 18, United States
Code, to use or invest, directly or indirectly, any
part of such income, in acquisition of any interest
in, or the establishnment or operation of, any enter-
prise which is engaged in, or the activities of
which affect, interstate or foreign comrerce.

In order to establish a violation of Section 1962(a), the
governnent nust prove the follow ng el ements beyond a reasonabl e
doubt :

1. Exi stence of an enterprise;

2. The enterprise engaged in, or its activities affected,
interstate or foreign conmerce;

3. The defendant derived incone, directly or indirectly, from
a pattern of racketeering activity or through coll ection of an
unl awful debt in which such person has participated as a
princi pal ;

4. The defendant used or invested, directly or indirectly, any
part of that incone, or the proceeds of that incone, in the
acquisition of an interest in, or the establishment or
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operation of, the enterprise.?

This provision makes it illegal to invest the proceeds of
racketeering activity in an enterprise that affects interstate
commerce.? A classic exanple is a narcotics dealer using the
proceeds of his narcotics trafficking acts to invest in or operate
a business.?

Several issues are of inportance in applying this section
First, it is not entirely clear from the face of the statute
whet her a viol ati on of Section 1962(a) requires a defendant to have
"participated as a principal™ in the wunderlying pattern of
racketeering activity. Some courts have interpreted the phrase
"participated as a principal" to apply only to collection of an
unl awf ul debt, and not to a pattern of racketeering activity.* The

i ssue nost often arises where an attorney or financial adviser

1 See United States v. Cauble, 706 F.2d 1322, 1331 (5th Cr. 1983),
cert. denied, 465 U.S. 1005 (1984).

2 See Brittinghamv. Mbil Corp., 943 F.2d 297, 303 (3d Cir. 1991);
Jiffy Lube Intern., Inc. v. Jiffy Lube of Pennsylvania, Inc., 848
F. Supp. 569, 582 (E.D. Pa. 1994)(legislative history indicates
that primary purpose of provision was to halt investnent of
racketeering proceeds into |egitinmate businesses).

3 See United States v. Cauble, 706 F.2d 1322, 1342-43 (5th Gir.
1983), cert. denied, 465 U. S. 1005 (1984). As noted in connection
with the discussion of the "enterprise"” elenent, sone courts have
held that, wunlike the situation wunder Section 1962(c), the
def endant and the enterprise can be the sane entity for purposes of
a Section 1962(a) violation. See supra note 96, Section Il and
accomnmpanyi ng text.

* See Genty v. Resolution Trust Corp., 937 F.2d 899, 907-08 (3d
Cr. 1991).
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assists a narcotics dealer ininvesting racketeering proceeds in an
enterprise. Depending on how the | anguage of Section 1962(a) is
interpreted, the adviser may or may not be liable as a RICO
violator.® However, as a matter of policy, a RICO prosecution
under this provision will not be approved unl ess t he Rl CO def endant
is actually charged with the underlying pattern of racketeering
activity. Recent case |aw supports this policy. For exanple, in

Brady v. Dairy Fresh Products, Co., 974 F.2d 1149, 1152 (9th Cir

1992), a group of investors appealed a district court's grant of
sumary judgnent in favor of corporations and individuals involved
in various investnents. The Brady court found no evidence that the
defendants participated as principals in the alleged pattern of
racket eering and held that "the person who receives and i nvests t he
racketeering incone nust have participated as a principal in the
racketeering activities."

Not ably this policy does not nean that in a Section 1962(d)

conspiracy to violate Section 1962(a), the defendant nust agree

° See, e.g., United States v. Loften, 518 F. Supp. 839, 851
(S.D.N Y. 1981), aff'd, 819 F.2d 1129 (2d Cr. 1987). C . Tenple
University v. Salla Bros., Inc., 656 F. Supp. 97, 103 (E. D. Pa.
1986) (possi ble for corporation to receive incone derived from
pattern of racketeering in which it had participated as a pri nci pal
and use the proceeds in its own operation, in violation of Section
1962); Abelson v. Strong, 644 F. Supp. 524, 534 (D. Mass. 1986)
(corporation could be held Iiable under 8§ 1962(a) for using the
proceeds of racketeering activity in its operations).
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personally to commt the charged racketeering acts.® Moreover, the
policy does not nean that financial advisers can never be
prosecuted for assisting a crimnal to |aunder noney; under
exi sting precedent, the governnment can argue that noney | aunderers
can be charged with substantive narcotics violations, onthe theory
that noney |aundering is essential to the narcotics trafficking
busi ness. ’

Anot her issue that arises in connection with Section 1962(a)
prosecutions is the tracing of investment noney. Al t hough
defendants nmmy argue that the governnent nust trace to the
enterprise any nonies charged as being invested in violation of

Section 1962(a), rigorous tracing is not required.?

6 See Salinas v. United States, 522 U.S. 52, 63-65 (1997); United
States v. Loften, 518 F. Supp. 839, 851-52 (S.D.N. Y. 1981), aff'd,
819 F.2d 1130 (2d Cir. 1987).

" See United States v. Dela Espriella, 781 F.2d 1432, 1436 (9th
Cir. 1986); United States v. Orozco-Prada, 732 F.2d 1076, 1080 (2d
Cr.), cert. denied, 469 U. S. 845 (1984); United States v. Barnes,
604 F.2d 121, 154-55 (2d Cr. 1979), cert. denied, 446 U S. 907
(1980). See also United States v. Zanbrano, 776 F.2d 1091, 1094-96
(2d Cir. 1985)(aiding and abetting counterfeit <credit card
conspi racy by supplying itens not in thenselves illegal).

8 See United States v. Vogt, 910 F.2d 1184, 1194-95 (4th Cr.
1990), cert. denied, 498 U S. 1083 (1991). In United States v.
Caubl e, 706 F.2d 1322, 1342 (5th Cr. 1983), cert. denied, 465 U. S.
1005 (1984), the court noted: "[T]he prosecution need prove only

that illegally derived funds flowed into the enterprise; it need
not follow a trail of specific dollars froma particular crim nal
act." In United States v. McNary, 620 F.2d 621, 628-29 (7th Gr.
1980), the court upheld a conviction under Section 1962(a), hol di ng
that "evidence of indirect investnent of the proceeds of

racketeering activity into an enterprise affecting interstate
(continued. . .)
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Finally, the term "incone" has been construed to have its
"comon usage and neaning."® It also has been held that a Section
1962(a) count is viable even though sonme of the "dirty" noney
comng from racketeering activity canme from the FBl in an
under cover operation.'°

B. Section 1962(b) -- Maintain An Interest In An Enterprise

Section 1962(b) provides:

(b) It shall be unlawful for any person through a
pattern of racketeering activity or through collection

of an unlawful debt to acquire or maintain, directly

or indirectly, any interest in or control of any

enterprise which is engaged in, or the activities of

whi ch affect, interstate or foreign comerce.

In order to establish a violation of Section 1962(b), the

government nust prove the follow ng el ements beyond a reasonable

8. ..continued)

commerce is sufficient to establish a violation of Section
1962(a)." In MNary, it was sufficient to prove that the
defendant's recei pt of an anount of racketeering inconme permtted
himto i nvest an equi val ent anmount of noney in the enterprise. The
requi site nexus between the noney and the enterprise can be shown,
under Cauble and McNary, by circunstantial evidence. Cf. United
States v. Parness, 503 F.2d 430, 436 (2d G r. 1974)(no need for
precise tracing under 18 U S.C. § 1962(b); circunstantial evidence
can suffice), cert. denied, 419 U S. 1105 (1975); Bachneir v. Bank
of Ravenswood, 663 F. Supp. 1207, 1220 (N.D. 1lIl. 1987)
(fraudulently transferred funds could constitute illegal proceeds
under 8§ 1962(a) to support charge agai nst bank); Louisiana Power &
Light Co. v. United Gas Pipe Line Co., 642 F. Supp. 781, 806-07
(E.D. La. 1986)(plaintiff did not have to trace proceeds to
establish a § 1962(d) violation).

® United States v. Cauble, 706 F.2d 1322, 1344 (5th G r. 1983),
cert. denied, 465 U.S. 1005 (1984).

10 United States v. Gonzales, 620 F. Supp. 1143, 1145 (N.D. I1I1I.
1985) .
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doubt :
1. Existence of an enterprise;
2. The enterprise engaged in, or its activities affected,
interstate or foreign conmerce;
3. The defendant acquired or maintained, directly or
indirectly, an interest in or control of the enterprise;
4. The defendant acquired or maintained the interest through
a pattern of racketeering activity or through coll ection of an
unl awf ul debt. !
This provision has been the least wused of the four RICO
subsections. Section 1962(b) essentially nmakes it unlawful to take
over an enterprise that affects interstate comerce through a
pattern of racketeering activity or collection of an unl awful debt.
The cases under this subsection have involved defendants
fraudulently or forcibly acquiring interests in ongoing
busi nesses. ! Courts have held that a Section 1962(b) clai m nust
al | ege a specific nexus between control of the nanmed enterprise and

the all eged racketeering activity.®® Although the |anguage of the

statute lends itself to broad applications, policy considerations

11 See Trautz v. Weisnman, 809 F. Supp. 239, 245 (S.D.N. Y. 1992).

2 See United States v. Biasucci, 786 F.2d 504, 506-07 (2d Cir.)
(acquisition of interests in and control over four businesses
t hrough | oansharking activities involving collection of unlawf ul
debts), cert. denied, 479 U S. 827 (1986); United States V.
Jacobson, 691 F.2d 110, 112 (2d G r. 1982)(acquisition of bakery's
| ease as security for usurious loan); United States v. Parness, 503
F.2d 430, 438 (2d Cir. 1974)(acquisition of interest in corporation
by illegally preventing owner from paying off loan to avoid
foreclosure), cert. denied, 419 U S. 1105 (1975).

13 See Lightning Lube, Inc. v. Wtco Corp., 4 F.3d 1153, 1190 (3d
Cir. 1993); South Carolina Elec. & Gas v. Westinghouse Elec., 826
F. Supp. 1549, 1561-62 (D.S.C. 1993); Trautz v. Wismn, 809 F.
Supp. 239, 245 (S.D.N. Y. 1992).
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di scourage creative use of this subsection. Thus, for exanple, a
Section 1962(b) prosecution probably will not be approved where t he
| eader of an outlaw notorcycle gang "maintained control™ of an
enterprise through a pattern of nurders and extortions that
intimdated its nmenbers. Such activity is nore easily addressed as
a Section 1962(c) violation. 1In general, Section 1962(b) should be
reserved for the classic cases involving infiltration of legitimate
busi nesses by organi zed cri m nal groups.

In construing the statute, courts have held that the term
"interest" is in the nature of a proprietary interest, such as the
acqui sition of stock, and that the term"control"™ is in the nature
of controlling the acquisition of sufficient stock to affect the
conposition of a board of directors.

C. Section 1962(c) - Conduct O Participate In Enterprise

Section 1962(c) provides:

(c) It shall be unlawful for any person enpl oyed
by or associated with any enterprise engaged in, or
the activities of which affect, interstate or foreign

commerce, to conduct or participate, directly or
indirectly, in the conduct of such enterprise's

14 See Whaley v. Auto Cub Ins. Ass'n, 891 F. Supp. 1237, 1240-41
(E.D. Mch.)(citing Teague v. Bakker, 35 F. 3d 978, 994-95 n. 23 (4th
Cir. 1994)), cert. denied, 115 S. . 1107 (1995), which upheld a
jury instruction that the "interest" contenplated by Section
1962(b) means acquiring stock or ownership equity and al so gai ni ng
"actual day-to-day involvenent in the nanagenent and operation" of
the enterprise). See also Moffatt Enterprises, Inc. v. Borden
Inc., 763 F. Supp. 143, 147 (WD. Pa. 1990); United States V.
Jacobson, 691 F.2d 110, 112-13 (2d Cr. 1982)(term "interest" is
broad enough to enconpass all property rights in an enterprise,
i ncluding a | ease).
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affairs through a pattern of racketeering activity
or collection of unlawful debt.

In order to establish a violation of Section 1962(c), the
government nust prove the follow ng el enents beyond a reasonabl e
doubt :

1. Existence of an enterprise;

2. The enterprise engaged in, or its activities affected

interstate or foreign conmerce;

3. The defendant was enployed by or was associated with the

enterprise;

4. The defendant conducted or participated, either directly or

indirectly, in the conduct of the affairs of the enterprise;

and

5. The defendant participated in the affairs of the enterprise

through a pattern of racketeering activity or collection of

unl awf ul debt .

This provision is by far the nost often used, and consequently the
nost inportant, of the substantive Rl CO offenses. Several issues
arising under Section 1962(c) have been litigated extensively.
Wiile some of these issues have been resolved authoritatively,
others remain unresolved, or are the subjects of conflicts anong
the federal courts of appeals. Several of the elenents of a

Section 1962(c) offense are discussed in connection with this

manual 's section on RICO definitions, supra, including those
sections defining "person,” "enterprise,” "racketeering activity,"
and "pattern of racketeering activity." The present discussion

addresses several other inportant issues.

1. Enmployed By or Associated Wth

1 See United States v. Starrett, 55 F.3d 1525, 1541 (11th Cr.
1995), cert. denied, 517 U. S. 1111 (1996).
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A person cannot be convicted of violating Section 1962(c)
unless he or she is "enployed by or associated wth" the
enterprise. In the case of alegitimate enterprise, a defendant's
enpl oynent by the enterprise can be established by evidence that he
or she was on the payroll, had an ownership interest in the
enterprise, or held sone position in the enterprise.® It alsois
not very difficult to establish that a defendant is "associ ated
with" a legitimte business. For exanple, a body shop owner is
"associated with" an insurance conpany being defrauded,? and in
cases involving bribery, a sheriff is "associated with" the vendor
bribing him?* and a judge is “associated with” his or her judicial

office or the court.?®

16 See United States v. Gabriele, 63 F.3d 61, 68 (1st Cir.
1995) (defendant integral to carrying out operations of enterprise
was enpl oyed by the enterprise); United States v. Console, 13 F. 3d
641, 654 (3d Cir. 1993)(partner of law firm was enployed by or
associated with enterprise-firm, cert. denied, 511 U S. 1076
(1994).

17 See Aetna Casualty Surety Co. v. P&B Autobody, 43 F.3d 1546,
1557 (1st Cir. 1994) (persons who were either insureds or claimnts
under autonobile policies or owners or operators of body shop
involved in repairing insured autonobiles were "associated wth"
the insurer for purposes of RICO liability).

8 See United States v. Mokol, 957 F.2d 1410, 1416-18 (7th Cr.)
(deputy sheriff who accepted bribes in exchange for providing
police protection was "associated wth" anusenent conpany which
operated illegal ganbling business), cert. denied, 506 U S. 899
(1992).

19 See United States v. Grubb, 11 F. 3d 426, 438-39 (4th Cr. 1993)
(state judge was charged with wusing his judicial office to
i nfluence elections by illegally raising canpaign contributions.

(continued. . .)
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In the case of an associ ation-in-fact enterprise, the i ssue of
a defendant's association with the enterprise nerges into the issue
of the enterprise's identity.?° Thus, if the evidence adequately
est abl i shes the existence of an enterprise consisting of all the
def endants, each defendant is necessarily "associated with" the
enterpri se. Odinarily, the indictment will allege that the
enterprise consists of all the RI CO defendants and, in sone cases,
ot her persons known and unknown to the grand jury. In a case where
a given defendant is not alleged to be a nenber of the enterprise,
his or her association with the enterprise is not very difficult to
establish. Gven that the defendant nmust conmmt at |east two acts
of racketeering activity in order to be charged with a substantive
violation of RICO and often is charged with nore than two
racketeering acts, proof of these acts often will establish his or
her association with the enterprise. However, it is preferable to
i ntroduce addi ti onal proof of the defendant's association in order
to defeat a defense argunent that this elenment has not been

establ i shed separately fromthe pattern of racketeering activity.?!

19(C...continued)

The court stated that "[w] e al so have a def endant who undeni ably is
enpl oyed by and operates or manages the enterprise within the
meani ng of Reves v. Ernst & Young." (citation omtted)).

20 See United States v. Orena, 32 F.3d 704, 710 (2d G r. 1994)
(finding defendants "associated with" crine fam |y despite internal
famly dispute).

2l See discussion supra Section Il (D)(3).
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The case lawis fairly favorable to the governnent inthis area, in
that it holds that RI CO reaches peripheral figures as well as the
central insiders in the enterprise.?

2. Conduct or Participate in the Conduct of the
Enterprise's Affairs -- Reves Test

A Section 1962(c) violation also requires that a defendant
participate in the conduct of an enterprise's affairs. Thi s
requirenent is often considered in conjunction with the rel ated
requi renent that an enterprise conduct its affairs "through a
pattern of racketeering activity," as discussed bel ow

Prior to 1993 it was relatively easy to show that an
"outsider” — one nerely "associated with" an enterprise -- was
guilty of "participating in the conduct” of the enterprise's
affairs. Sone early cases held that the "conduct or participate"

requirenent was net by evidence that the defendant nerely

22 See United States v. Garver, 809 F.2d 1291, 1301 (7th Gr.
1987); United States v. Tille, 729 F. 2d 615, 620 (9th Cr.), cert.
denied, 469 U S. 845 (1984); United States v. Dickens, 695 F.2d
765, 779 (3d Gir. 1982), cert. denied, 460 U S. 1092 (1983); United
States v. Elliott, 571 F.2d 880, 903 (5th Cir.)("RICO net is woven
tightly totrap even the small est fish, those peripherally invol ved
with the enterprise”), cert. denied, 439 U S. 953 (1978); United
States v. lanniello, 621 F. Supp. 1455, 1477 (S.D.N. Y. 1985)
aff'd, 808 F.2d 184 (2d Cir. 1986). Note that the Suprene Court
has i nposed an "operation or managenent” test on the "conduct or
partici pate" clause of Section 1962(c) with the result that "sec.
1962(c) cannot be interpreted to reach conplete outsiders.” Reves
v. Ernst & Young, 507 U S. 170, 185 (1993). See discussion infra
Section Il (O (2).
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associated with individuals involved in the enterprise.?® Qher
circuits applied slightly stricter tests,? while others required
proof that the defendant's activities were related to the

managenent of the affairs of the enterprise.?®

23 See United States v. Elliott, 571 F.2d 880, 903 (5th Cr.),
cert. denied, 439 U S. 953 (1978).

24 The Second Circuit held that a person conducted the affairs of
an enterprise through a pattern of racketeering activity "when (1)
one is able to conmt the predicate offenses solely by virtue of
his position in the enterprise or involvenent in or control over
the affairs of the enterprise, or (2) the predicate offenses are
related to the activities of that enterprise." United States v.
Scotto, 641 F.2d 47, 54 (2d Cr. 1980), cert. denied, 452 U S. 961
(1981). The Second Crcuit test was adopted by the Third Crcuit
and the Ninth Grcuit. United States v. Provenzano, 688 F.2d 194,
200 (3d Cir.), cert. denied, 459 U. S. 1071 (1982); United States v.
Yar brough, 852 F.2d 1522, 1544 (9th Cr.), cert. denied, 488 U S.
866 (1988). The Fifth Circuit test nodified Scotto. United States
v. Cauble, 706 F.2d 1322, 1332-33 (5th G r. 1983)(defendant
conducts or participates in the conduct of an enterprise if his or
her positionin the enterprise facilitated his or her comm ssi on of
the racketeering acts and the predi cate acts had sone effect on the
enterprise), cert. denied, 465 U S. 1005 (1984). The Sixth and
Seventh Circuits adopted the Cauble forrmulation. United States v.
Mokol , 957 F.2d 1410, 1417-18 (7th Gr.), cert. denied, 506 U S
899 (1992); United States v. Qaoud, 777 F.2d 1105, 1115 (6th Cr
1985), cert. denied, 475 U. S. 1098 (1986). The Eleventh G rcuit
adopted a less restrictive test than Cauble. United States v.
Carter, 721 F.2d 1514, 1525-27 and n.16 (11th Cir.), cert. denied,
469 U.S. 819 (1984).

5 See, e.0., YellowBus Lines v. Drivers, Chauffeurs, and Hel pers
Local Union 639, 913 F.2d 948, 952-56 (D.C. Cr. 1990)(en
banc) (requiring significant control over or within an enterprise),
cert. denied, 501 U. S. 1222 (1991); Bennett v. Berg, 710 F.2d 1361
1364 (8th Gr.)(requiring some participation in the "operation or
managenent of the enterprise itself"), cert. denied, 464 U S. 1008
(1983); United States v. Mndel, 591 F.2d 1347 (4th Cr
1979) (requiring sone involvenment in the operation or managenent of
the business), cert. denied, 445 U S. 959, 961 (1980). A later
Fourth Circuit decision applied RICO to a defendant who did not
(continued. . .)
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In 1993, the Suprene Court decided the case of Reves v. Ernst

& Young, 507 U.S. 170, which directly addressed the conduct or
participate requirenent. |In Reves, the Suprenme Court held that a
person is not |liable for a substantive RI COviolation under Section
1962(c) wunless the person "participates in the operation or
managenent of the enterprise itself." Reves, 507 U S. at 185.72%
In describing its "operation or managenent” test, the Suprene
Court stated:
Once we understand the word "conduct" to require sone
degree of direction and the word "participate"” torequire
some part in that direction, the nmeaning of 8§ 1962(c)
cones into focus. In order to "participate, directly or
indirectly, inthe conduct of such enterprise's affairs,”
one nust have sone part in directing those affairs.
Reves, 507 U. S. at 179. Applying the "operation or managenent”
test, the Court found defendant Ernst & Young's participation in

the financial audits of an enterprise was insufficient to establish

that it played any part in directing the affairs of the enterprise,

(...continued)

operate or manage the enterprise. United States v. Wbster, 639
F.2d 174 (4th Cir.), cert. denied, 454 U S. 857 (1981), nodified on
rehearing, 669 F.2d 185, 187 (4th Cir.) (uphol ding RI CO conviction
where defendant used facilities of club to sell narcotics), cert.
deni ed, 456 U.S. 935 (1982).

26 The defendant in Reves was Ernst & Young, a firmthat provided
accounting services to the alleged RICO enterprise, a farmer's
cooperative. Thus, the defendant was not an enpl oyee or nenber of
the enterprise, but rather was an outsider that was nerely
"associated with" the enterprise. The plaintiffs alleged Ernst &
Young msled investors by preparing and explaining the
cooperative's financial information through a pattern of fal se and
m sl eadi ng statenents, particularly regarding the fair market val ue
of the cooperative's principal asset, a gasohol plant.
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and hence it could not be liable under Section 1962(c).?’

Al though the Suprenme Court clearly indicated that the
di spositive factor for liability under Section 1962(c) is whether
the defendant had "sonme part in directing the enterprise's
affairs,” the Court explicitly declined to decide what degree of
direction of the enterprise's affairs was sufficient. Reves, 507
US at 184 n.9. Nevert hel ess, the Suprenme Court nmde severa
statenents indicating that it was not adopting an unduly
restrictive test that would Iimt RICO liability to persons who
performed significant roles in directing the enterprise's affairs.

For exanple, the Court found that "RICO liability is not
limted to those with primary responsibility for the enterprise's
affairs" and therefore "we disagree with the suggestion of the
Court of Appeals for the District of Colunmbia Crcuit that

8§ 1962(c) requires significant control over or wthin an

enterprise. " Reves, 507 U S. at 179 n.4 (citing Yellow Bus, 913

F.2d at 954).

27 In that regard, the Supreme Court stated:

Thus, we only coul d conclude that Arthur Young
participated in the operation or managenent of
the co-op itself if Arthur Young's failure to
tell the co-op's board that the [gasohol]
pl ant shoul d have been given its fair market
value constituted such participation. e
think that Arthur Young's failure in this
respect is not sufficient to give rise to
liability under 8 1962(c).

Reves, 507 U.S. at 186.
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The Court further stated:

W agree that liability under 8§ 1962(c) is not
limted to upper managenent, but we di sagree
that the "operation or managenent” test is
i nconsistent wth this proposition. An
enterprise is "operated" not just by upper
managenent but al so by | ower-rung partici pants
in the enterprise who are under the direction
of upper managenent. An enterprise also night
be "operated" or "managed" by others
"associated with" the enterprise who exert
control over it as, for exanple, by bribery.

Reves, 507 U. S. at 184 (enphasis added).

Finally, the Court noted that subsections (a) and (b) of
Section 1962 were broader than subsection (c), in that subsections
(a) and (b) were not restricted to persons "enployed by or
associated with" an enterprise as was subsection (c), and hence,
(a) and (b) also applied to outsiders. The Court added:

8§ 1962(c) cannot be interpreted to reach
conpl ete "out si ders” because liability depends
on showi ng that the defendants conducted or
partici pated in t he conduct of t he
"enterprise's affairs,”" not just their own
affairs. O course, "outsiders” may be |liable
under 8§ 1962(c) if they are "associated with"
an enterprise and participate in the conduct
of its affairs--that is, participate in the
operation or nanagenent of the enterprise
itself.

Reves, 507 U.S. at 185.

Thus, under the Reves test, Section 1962(c) liability attaches
to an insider or outsider of an enterprise who has sone part in
directing the enterprise's affairs, such as exerting control over

it by bribery, and liability also attaches to "lower rung
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participants in the enterprise who are under the direction of upper
managenent . " Reves, 507 U. S. at 180, 184.

Fol | ow ng Reves, the circuit courts have made it clear that a
def endant need not be anong the enterprise's "control group” to be
|iable for a substantive R CO violation; rather, a defendant need
only intentionally performacts that are related to, and foster,

t he operation or managenent of the enterprise.?®

2% See United States v. Posada-Rios, 158 F.3d 832, 857 (5'" Cir.
1998) (finding that Reves does not require that defendant have
deci si on-maki ng power, only that defendant “take part in” the
operation of the enterprise and holding that the defendant was
liable under Reves since he bought multi-kilogram amounts of
cocaine fromthe drug enterprise on a regular basis); United States
v. To, 144 F.3d 737, 747 (11'" Cir. 1998) (holding that Reves test
was satisfied by evidence that the defendant planned and carried
out a robbery with other nenbers of an Asian crinme gang that
commtted a series of robberies targeting Asian-Anerican busi ness
owners and nanagers); United States v. Houlihan, 92 F.3d 1271,
1298 (1st Gr. 1996) (upholding instruction that jury could find
def endant participated i n conduct of enterprise even though he had
no part in the managenment or control of enterprise where defendant
was an “insider” integral to carrying out enterprise racketeering
activity), cert. denied, 117 S. C. 963 (1997); United States v.
Wrkman, 80 F.3d 688, 695-98 (2d CGr.)(reversal not required of
instruction that “conduct and participate” includes acts “hel pful”
in operation of enterprise in light of conpelling proof that one
defendant was inportant figure in enterprise’s drug trafficking
networ k and anot her had participated in nmurder conspiracy and was
maj or street level narcotics trafficker for enterprise), cert.
denied, 117 S. C. 319 (1996); United States v. Msotto, 73 F.3d
1233, 1237-39 (2d Cr.)(failure to give Reves *“operation and
managenment” instruction harm ess error when evidence established
def endant was | eader of an LCN crew), cert. denied, 117 S. C. 54
(1996); United States v. Ml oney, 71 F.3d 645, 660-61 (7th Gr.
1995) (denyi ng Reves challenge by defendant who clainmed he was
conducting his own affairs through acts of obstruction), cert.
denied, 117 S. C. 295 (1996); United States v. Darden, 70 F.3d
1507, 1526, 1542-43 (8th Cr. 1995)(hol di ng Reves was sati sfied by
evi dence that the defendant participated in several nurders and

(continued. . .)
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(...continued)
murder conspiracies and at least three drug trafficking
transactions in an association-in-fact drug enterprise; confirmng
t hat defendant need not participate in control of enterprise as
| ower rung participation my satisfy Reves), cert. denied, 116 S.
Ct. 1449 (1996); United States v. Hurley, 63 F.3d 1, 8-9 (1st Cr.
1995) (evi dence t hat def endants were enpl oyees of the enterprise who
hel ped carry out its illegal activities satisfied Reves), cert.
denied, 116 S. C. 1322 (1996); Jaquar Cars, Inc. v. Royal Oaks
Motor Car Co., 46 F.3d 258, 269 (3d G r. 1995)(hol ding corporate
officers and enployees liable under Section 1962(c) as persons
operating and managing the affairs of the corporate enterprise);
Aetna Cas. Sur. Co. v. P.& B. Autobody, 43 F.3d 1546, 1559-60 (1st
Cir. 1994)(finding that by acting with purpose of inducing insurer
to make paynents on false clains, autonobile repair shop, its
enpl oyees and insurance clainmants exerted sufficient control to
satisfy Reves); United States v. Wng, 40 F.3d 1347, 1371-74 (2d
Cr. 1994)(Reves test satisfied by evidence that defendants were
menbers of gang, the "Geen Dragons,” and that they commtted
various crinmes of violence "at the core of the crimnal activities
of the Green Dragons," even though they were not the | eaders of the
enterprise), cert. denied, 115. S. C. 1968 (1995); United States
V. Oeto, 37 F.3d 739, 751-53 (1st G r. 1994)(finding that Congress
intended to reach all who participated in the conduct of that
enterprise, whether they were "generals or foot soldiers" and
holding that Reves test was satisfied by evidence that the
defendant collected extortion paynents under the direction of
| eaders of an extortion collection enterprise), cert. denied, 115
S. . 116 (1995); Napoli v. United States, 32 F.3d 31, 36 (2d Cr
1994) (overwhel m ng evi dence that attorneys, although "of counsel”
to the law firmenterprise, were not nerely providing periphera
advice, but participated in the core activities that constituted
the affairs of the firn), cert. denied, 115 S. . 900 (1995),
reh'qg granted, 45 F. 3d 680, 683 (2d G r.) (uphol di ng convictions of
law firm investigators who were "lower-rung participants" whose
racketeering activities were conducted "under the direction of
upper nmanagenent”), cert. denied, 115 S. C. 1796 (1995); United
States v. Thai, 29 F.3d 785, 816 (2d Cr.)(finding |iabl e defendant
Quang who ordered and organized a series of robberies because
"plainly he was not at the bottom of the managenent chain" of an
enterprise involved in robberies), cert. denied, 115 S. C. 456
(1994); United States v. Gubb, 11 F.3d 426, 439 n.24 (4th Grr.
1993) (holding state judge participated in the operation or
managemnent of the enterprise, his judicial office); Davis v. Mitual
Life Ins. Co. of New York, 6 F.3d 367, 380 (6th Cr. 1993)(finding
(continued. . .)
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These acts include carrying out the directions of higher-ups in the

enterprise or inplenenting their decisions to acconplish objectives

(...continued)

life insurance conpany exercised sufficient control over the
affairs of the enterprise (which sold insurance policies for
several conpanies) to wthstand scrutiny under Reves), cert.
denied, 510 U. S. 1193 (1994); United States v. Winer, 3 F.2d 17,
24 (1st GCir. 1993)(upholding instruction under Reves that "the
terms 'conduct' and 'participate' in the conduct of the affairs of
the enterprise include the intentional and deliberate performance
of acts, functions or duties related to the operation or managenent
of the enterprise"); Resolution Trust Corp. v. Stone, 998 F.2d
1534, 1541-42 (10th Cr. 1993)(finding sufficient evidence to
support jury's verdict that insurance parent conpany participated
in the conduct of RICO enterprise). But see Pedrina v. Chun, 97
F.3d 1296, 1300 (9th Cir. 1996)(finding that mayor who received
bri bes fromreal estate devel oper did not nanage the enterprise but
had been controlled by the enterprise); Wbster v. OQmitrition
Int. Inc., 79 F.3d 776, 788 (9th G r.)(holding that an attorney in
apurely mnisterial role was not |iable under RICO, cert. deni ed,
117 S. C. 174 (1996); United States v. Viola, 35 F.3d 37, 41 (2d
Cr. 1994)(finding defendant who performed I|ight clean-up and
mai nt enance work for |eader of drug and stolen property
distribution enterprise did not have a "part in directing the
enterprise's affairs"), cert. denied, 115 S. C. 1270 (1995);
Azrielli v. Cohen lLaw Ofices, 21 F.3d 512, 521 (2d Cr
1994) (hol ding that an attorney representing other defendants and
who had no role in the conception, creation, or execution of
fraudul ent stock scheme did not participate in nanagenent or
direction of enterprise); Bauner v. Pachl, 8 F.3d 1341, 1343-46
(9th Gr. 1993)(finding that preparation of two letters, a
partnershi p agreenent, and assistance in a Chapter 7 proceeding did
not inpute liability under Reves); Stone v. Kirk, 8 F.3d 1079, 1093
(6th Gr. 1993)(hol ding that a sal es representative for a recording
conpany engaged in pattern of racketeering activity when he
repeatedly violated the anti-fraud provisions of the securities
|l aws, but did not participate in operation or managenent of the
conpany); Univ. of Maryland v. Peat, Marwi ck, Main, 996 F.2d 1534,
1539 (3d Gir. 1993)(finding that providing goods and services that
ultimately benefitted the enterprise did not result in RICO
liability); Nolte v. Pearson, 994 F.2d 1311, 1317 (8th Cir
1993)(finding no evidence that attorneys participated in the
operation or managenent of the enterprise).
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of the enterprise and its nenbers. ?°

The courts have also enphasized that Reves was primarily
concerned with the RICO liability of "outsiders" of an enterprise
who may only renotely assist the enterprise's affairs. For

exanple, in United States v. Oreto, 37 F.3d 739, 743 (1st Cir.

1994), cert. denied, 115 S. C. 1161 (1995), the indictnment all eged

that the RICO enterprise consisted of a group of individuals who
were charged with 74 acts of extortionate |ending or collection
transacti ons and 62 acts of usurious | ending. Defendant Oreto, Jr.
contended that the evidence did not satisfy Reves because he was
not a leader of the enterprise and "was a nere collector for a
short period of tinme" who was involved in only four of the charged
transactions. Oeto, 37 F.3d at 753. The court rejected this
claim stating that RICO "requires neither that a defendant share
inthe enterprise's profits nor participate for an extended peri od
of time, so long as the predicate act requirenent is met." The
court further explained:

Reves is about the liability of outsiders who may assi st

2% See United States v. Starrett, 55 F.3d 1525, 1548 (11th Gir.
1995) (hol di ng t hat those who i npl enent deci si ons made by others are
| i abl e under the operation or managenent test), cert. denied, 116
S. C. 135 (1996); United States v. Oreto, 37 F.3d 739, 750-51 (1st
Cr. 1994)(holding generals and foot soldiers who conduct the
affairs of an enterprise are liable), cert. denied, 115 S. C. 1161
(1995); United States v. Wng, 40 F.3d 1347, 1373-74 (2d Cr.
1994) (finding that a defendant acting under the direction of
supervisors in a RICO enterprise participates in the operation of
the enterprise within the nmeaning of 8 1962(c)), cert. denied, 115
S. C. 2568 (1995).
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the enterprise's affairs. Special care is required in
transl ati ng Reves' concernw th "horizontal"” connecti ons-
focusing on the liability of an outside adviser-into the
"vertical" question of howfar RICOliability my extend
within the enterprise but down t he organi zati onal | adder.
In our view, the reason the accountants were not |iable
in Reves is that, while they were undeni ably involved in
the enterprise's decisions, they neither nade those
decisions nor carried them out; in other words, the
accountants were outside the chain of command through
which the enterprise's affairs were conducted.

Oeto, 37 F.3d at 750.

Simlarly, in United States v. Gabriele, 63 F.3d 61 (1995),

the First Crcuit rejected defendant Gabriele's claim that the
evi dence did not satisfy Reves because he was nerely a |owrung
enpl oyee in an extensive noney |aundering enterprise. The
enterprise was | ed by Gabriele's co-conspirator, Stephen Saccocci a,
who, from the md-1980's until late 1991, |aundered over $136
mllion for Col onbian drug traffickers through thousands of diverse
transacti ons. Def endant Gabriele had hel ped Saccoccia transfer
| arge sums of cash and was convicted of offenses involving six
nonetary transactions carried out on behalf of the Saccoccia-|ed
enterprise. The Court found the evidence sufficient to satisfy
Reves, stating that:

The governnment introduced anple evidence . . . that

Gabriele, unlike the accounting firmin Reves, was not an

i ndependent "outsider"” but a full-fledged "enpl oyee" of

the Saccoccia enterprise . . . . Even enployees not

engaged in directing the operations of the R CO

enterprise are crimnally liable if they are "plainly

integral to carrying [it] out."

Gabriele, 63 F.3d at 68 (citations omtted).
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It is also noteworthy that the Second, Fifth, Seventh, and
El eventh Circuits have held that Reves does not require proof that
t he def endant agreed personally to participate in the operation or
managenent of the enterprise,® while the Third and Ninth Crcuits
hol d that the Reves’ operation or managenent test applies to a RI CO
conspiracy. 3 The mnority circuits reason that the defendant
cannot be held |iable for a conspiracy to violate RI COunl ess there
is specific evidence the defendant conspired personally to operate
or manage the enterprise under Reves. Under such reasoning, the
def endant who nerely conspires to violate RICO with an indivi dual
who is operating or managing a RICO enterprise cannot be held
guilty of violating the RI CO conspiracy statute.
Such a conclusion is contrary to the general |egal principles
of conspiracy lawrelied on by the majority of circuits, which draw

a sharp distinction between RICO s substantive offenses, at 18

%0 See Brouwer v. Raffensperger, Hughes & Co., 199 F.3d 961 (7" Gir.
2000); United States v. Posada-Rios, 158 F.3d 832, 857 (5" Gr.
1998); United States v. Castro, 89 F.3d 1443, 1451-52 (11th Cr.
1996), cert. denied, 117 S. C. 1905 (1997); MCM Partners, Inc. V.
Andrews-Bartlett & Associates, 62 F. 3d 967, 979-81 (7th G r. 1995);
United States v. Starrett, 55 F. 3d 1525, 1547-48 (11th G r. 1995),
cert. denied, 116 S. C. 135 (1996); United States v. Napoli, 45
F.3d 680, 683-84 (2d Cir.), cert. denied, 115 S. C. 1796 (1995);
United States v. Viola, 35 F.3d 37, 43-44 (2d Cr. 1994), cert.
denied, 115 S. C. 1270 (1995); United States v. Quintanilla, 2 F.
3d 1469, 1484-85 (7th Cr. 1993). See also United States v.
Thomas, 114 F.3d 228, 243 (D.C. Cr. 1997) (declining to resolve
the issue).

31 See Neibel v. Trans Wirld Assurance Co., 108 F.3d 1123, 1128 (9t"
Cr. 1997); United States v. Antar, 53 F.3d 568, 579-81 (3d GCr.
1995) .
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US C §1962(a), (b), and (c), and RI CO conspiracy, which “nmerely
makes it illegal to conspire to violate” any of these sections.

United States v. Quintanilla, 2 F.3d 1469, 1484 (7'" Cr. 1993).

Thus, “a RICO conspiracy requires only an agreenment to conduct or
participate in the affairs of an enterprise through a pattern of

racketeering activity.” Quintanilla, 2 F.3d at 1484. The

governnent need establish, therefore, only that the defendant
agreed to the commission of two predicate offenses by any
coconspirator on behalf of the enterprise, regardl ess of whether
t he def endant agreed personally to commt the predicate of fenses or

actually participated in those offenses. Quintanilla, 2 F.3d at

1484. Put another way, “one’s agreenent nust be to know ngly
facilitate the activities of the operators or nanagers to whom
subsection (c) applies. One nmust knowingly agree to perform
services of a kind which facilitate the activities of those who are

operating the enterprise in an illegal nanner.” Brouwer v.

Raf f ensperger, Hughes & Co., 199 F.3d 961, 967 (7'" Cir. 2000).

Furthernore, the reasoning of the majority circuits is

consistent with the Suprene Court’s decision in Salinas v. United

States, 522 U S. 52, 61-66 (1997), which held that, in a R CO
conspiracy prosecution, the governnent was not required to
establish that the defendant agreed personally to conmt two acts
of racketeering. The Court enphasized that the well-established

princi ples of conspiracy |law govern in the R CO context, e.g., a

125



person may be held liable for commtting a conspiracy offense even
t hough he was incapable of commtting the underlying substantive
of fense that was the objective of the conspiracy. Sal i nas, 522
U S at 63-65. The Court also noted that, if anything, the RI CO
conspi racy provi sion was “even nore conprehensive than the general
conspiracy offense in 8§ 371.” Salinas, 522 U. S. at 63. Therefore,
under the rationale of Salinas, a defendant may be liable for a
RI CO conspiracy by conspiring to violate RRCOwi th a person who is
operating or nmanaging a RICO enterprise within the neani ng of Reves
even t hough t he def endant hi nsel f was not operating or managi ng t he
enterprise. 32

3. Effect on Interstate Conmerce

The federal authority to prohibit R CO violations stens from
the Commerce O ause of the United States Constitution. See United
States Const. art. 1, 8 8, «cl. 3. Accordingly, Section 1962(c)

requires that the enterprise be engaged in, or that its activities

32 The decisions of the Third and Ninth Crcuits in Antar and
Nei bel , supra n.31, Section IIl, ruling that the Reves' operation
or managenent test applies to Rl CO conspiracy charges, were decided
before the Suprene Court’s decision in Salinas. In Klein v. Boyd,
949 F. Supp. 280 (E.D. Pa. 1996), aff’'d in part and rev in part,
1998 W. 55245 (3d Cir.), on reh’g en banc judgnent vacated No 97-
1143, No. 97-1261 (Mar. 9, 1998), OCRS filed an am cus brief on
rehearing en banc arguing that the Third Crcuit’s decision in
Antar was no longer good law in light of Salinas. However, the
private litigants settled the case before the en banc court rul ed.
Simlarly, in United States v. Luong, 201 F.3d 445, 1999 W 993692
(9" Cir. 1999) (Table), OCRS argued i n a governnent appeal that the
Ninth Gircuit’s decision in Neibel was no | onger good law in |ight
of Salinas. However, the Ninth Crcuit did not decide the issue.
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affect, interstate or foreign conmmerce. In practice, this
requirenent is not difficult to neet. Most courts have held that

a slight effect on interstate commerce is all that is required.?33

3% See United States v. Juvenile Male, 118 F.3d 1344, 1348-49 (9th
Cr. 1997)(interstate commerce nexus for RICO prosecution is de
mnims; interstate conmerce nexus satisfied by robbery of Subway
sandwi ch shop because the shop sent part of its profits toits out-
of -state corporate headquarters, the robbers took food itens that
were made with ingredients purchased from out-of-state suppliers,
and the firearns used in conmi ssion of the robbery traveled in
interstate comerce); United States v. MIller, 116 F.3d 641, 674
(2d Cir. 1997)(interstate comrerce nexus satisfied where RICO
enterprise's business was narcotics trafficking (crack cocaine),
even if individual acts of racketeering occurred solely within a
state); United States v. Padgett, 78 F.3d 580 (4th Cir.)(Table)
(interstate comrerce nexus satisfied where defendants stipul ated
that firearns used in offenses traveled in interstate comrerce),
cert. denied, 116 S. C. 1887 (1996); United States v. Beasley, 72
F.3d 1518, 1526 (11th Cr.)(effect on comerce sufficient where
religious cult tried to establish national and international
i nfluence by distributing its publications using its own truck and
the mails and nenbers traveled interstate extensively), cert.
denied, 116 S. . 2570 (1996); United States v. Farnmer, 924 F.2d
647, 651 (7th Gr. 1991)(interstate comrerce nexus satisfied where
cocaine was flown directly fromSouth Anerica to Illinois and where
drug scales used in Illinois were nmanufactured in New Jersey);
United States v. Norton, 867 F.2d 1354 (11th Cir.) (effect on
commerce sufficient where |abor organizations represented many
enpl oyees in building industry, and union officials traveled
interstate in furtherance of the conspiracy), cert. denied, 491
U S 907 (1989); United States v. Doherty, 867 F.2d 47 (1st Cr.)
(in case involving thefts of police exans, effect on interstate
commer ce shown by evidence that out-of-state consultant devel oped
and graded sone of the exans), cert. denied, 492 U S. 918 (1989);
United States v. Miuskovsky, 863 F.2d 1319 (7th G r. 1988) (use of
interstate tel ephone system and use of supplies purchased from
conpanies in other states), cert. denied, 489 U S. 1067 (1989);
United States v. Alvarez, 860 F.2d 801 (7th Cr. 1988)(heroin cane
from anot her country), cert. denied, 493 U S. 829 (1989); United
States v. Murphy, 768 F.2d 1518, 1531 (7th Cr. 1985), cert.
denied, 475 U. S. 1012 (1986); United States v. Robinson, 763 F.2d
778, 791 (6th Cr. 1985); United States v. McManigal, 708 F. 2d 276,
283 (7th Gr.), vacated on other grounds, 464 U S. 979 (1983);
(continued. . .)
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To establish the requisite effect on interstate comrerce, the
governnment nay prove the enterprise itself was engaged in or its
activities affected interstate or foreign commerce.®* For exanple,

in United States v. Robertson, 514 U.S. 699 (1995), % the Suprene

Court reversed the Ninth Grcuit’s reversal of a defendant's RI CO
conviction based on a finding that the enterprise--an Al aska gold

m ne purchased with drug proceeds--lacked a sufficient nexus to

33(...continued)

United States v. D ckens, 695 F.2d 765, 781 (3d Gr.), cert.
deni ed, 460 U. S. 1092 (1983); United States v. Bagnariol, 665 F.2d
877, 892 (9th Gr. 1981), cert. denied, 456 U S. 962 (1982); United
States v. Allen, 656 F.2d 964 (4th Cir. 1981); United States V.
Stratton, 649 F.2d 1066, 1075 (5th GCr. 1981); United States v.
Barton, 647 F.2d 224, 233-34 (2d Cir.), cert. denied, 454 U S. 857
(1981); United States v. Rone, 598 F.2d 564, 573 (9th Cr. 1979),
cert. denied, 445 U. S. 946 (1980).

3 See United States v. Maloney, 71 F.3d 645, 662-64 (7th Gr.
1995) (uphol ding jury instruction that interstate commerce nexus was
satisfied if the jury found "that the Crcuit Court of Cook County
[the RICO enterprise] ha[d] any inpact, regardl ess of how small or
i ndirect, on the novenent of any noney, goods, services, or persons
fromone state to another"), cert. denied, 117 S. C. 295 (1996);
United States v. Qaoud, 777 F.2d 1105, 1116 (6th Cr. 1985), cert.
denied, 475 U S. 1098 (1986); United States v. Mirphy, 768 F.2d
1518, 1531 (7th Gr. 1985), cert. denied, 475 U S. 1012 (1986);
United States v. Robinson, 763 F.2d 778, 781 (6th G r. 1985);
United States v. Conn, 769 F.2d 420, 423-24 (7th Gr. 1985); United
States v. Dickens, 695 F.2d 765, 781 (3d Cr.), cert. denied, 460
U S 1092 (1983); United States v. Bagnariol, 665 F.2d 877, 892
(9th Cir. 1981), cert. denied, 456 U S. 962 (1982); United States
v. Stratton, 649 F.2d 1066, 1075 (5th Cir. 1981); United States v.
Goff, 643 F.2d 396, 400 (6th Gr.), cert. denied, 454 U S. 828
(1981); United States v. Rone, 598 F.2d 564, 573 (9th Gr. 1979),
cert. denied, 445 U S. 946 (1980); United States v. Kaye, 586 F.
Supp. 1395, 1399 (N.D. IIl. 1984).

3%  The Suprene Court reversed United States v. Robertson, 15 F. 3d
862(9th Cir. 1994).
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i nterstate comrerce. Contrary to the lower court's focus on
whet her the action of the gold mne "affected” interstate comrerce,
the Court |ooked instead to whether the gold mne "engaged" in
interstate comrerce. Enterprise activities proven at trial
included: (1) evidence the defendant transported supplies and
equi prent from California to Alaska for use in the mne, (2) on
nore than one occasion, the defendant hired workers from out of
state to work in the mne, and (3) that the defendant personally
transported fifteen percent of the mne's total gold output out of
Al aska. The Court concluded that it was not necessary to determ ne
whet her these activities had any effect on comerce since they
"assuredly brought the gold ninewithin [the statute's] alternative
criterion of any enterprise . . . engaged in . . . interstate or
foreign commerce. " 514 U. S. at 671-72. A corporation, the Court
said, is "generally engaged in cormerce when it is itself engaged

in the production, distribution, or acquisition of goods and

services in interstate conmerce.” 514 U.S. at 672 (citations
om tted).
Inthe case of anillegitinmte association-in-fact enterprise,

however, the enterprise's effect on interstate comerce may, and
nost likely will, be established by evidence that the acts of

racketeering activity affected conrerce.®* The indictnent need not

% See United States v. Alvarez, 860 F.2d 801 (7th Cir.
1988) (sufficient that heroin sold by defendant to undercover agent
(conti nued. . .)
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set forth details of the effect on comerce--it is sufficient to
track the statutory |anguage.® Failure to allege an effect on
i nterstate comerce, however, has been held to be a fatal defect.?8
Al t hough establishing the requisite interstate comrerce nexus
for RICO offenses has not posed significant problens thus far
prosecut ors shoul d nevert hel ess take consi derabl e care to i ntroduce
sufficient evidence to establish the requisite interstate comrerce

nexus, particularly in light of the Suprenme Court’s focus in recent

3¢(...continued)

came fromMexico), cert. denied, 493 U. S. 829 (1989); United States
v. Dickens, 695 F.2d 765, 781 (3d Cir. 1982), cert. denied, 460
U S. 1092 (1983). See also United States v. Anbrose, 740 F. 2d 505,
511-12 (7th Cir. 1984), cert. denied, 472 U.S. 1017 (1985); Kare
V. Kroner, 635 F. Supp. 725, 728 (N.D. Ill. 1986).

In RICO cases based upon Hobbs Act predicate offenses, the
interstate conmerce nexus for the Hobbs Act was satisfied by the
extortion of a business involved in interstate coomerce. United
States v. Mdrgano, 39 F.3d 1358, 1371 (7th Cr. 1994)(street tax
extorted from restaurant owner reduced the noney available to
purchase out-of-state natural gas); United States v. Hocking, 860
F.2d 766, 777 (7th Cr. 1988)(interstate commerce nexus for Hobbs
Act extortion satisfied under a depletion of assets theory where
the extortion victim was a business that purchased supplies
manuf actured or otherw se originating out-of-state).

3 See United States v. Kaye, 586 F. Supp. 1395, 1399 (N.D. III.
1984); cf. United States v. Roman, 728 F.2d 846, 850 (7th Cir.),
cert. denied, 466 U S. 977 (1984).

3 See United States v. Hooker, 841 F.2d 1225 (4th Cr. 1988). The
i ndictment should allege the enterprise's effect on interstate
commer ce or facts fromwhich interstate comerce could be inferred.
See, e.qg., Weft, Inc. v. GC Investnent Associates, 630 F. Supp
1138, 1142 (E.D.N.C. 1986) (dism ssing a claimin Rl CO conplaint
for failure to allege enterprise's effect oninterstate comerce or
facts fromwhich interstate coomerce could be inferred), aff'd, 822
F.2d 56 (4th Cr. 1987).
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years on the requisite i nterstate conmerce nexus concerni ng vari ous

crimnal offenses and statutes.

4. Thr ough a Pattern of Racketeering Activity or Coll ection
of Unl awf ul Debt

One of the nost inportant el enents of Section 1962(c) is that
the affairs of the enterprise be conducted "through" a pattern of
racketeering activity or collection of unlawful debt. The word
"through"” has given rise to considerable litigation, and its
meani ng has not been firmy resol ved. As noted earlier, it is
difficult to separate the "through” elenment from the "conduct or
participate in the conduct of the enterprise's affairs" el enent,

and the cases discussing the latter should be considered with

% See United States v. Morrison, 120 S. Ct. 1740, 1754 (2000)
(hol ding that enactnent of a federal civil remedy for the victins
of gender-notivated vi ol ence exceeded Congress’ authority under the
Commerce C ause. The Court stated: "W accordingly reject the
argurent that Congress may regul ate noneconomc , violent crimnal
conduct based solely on the conduct’s aggregate effect on
interstate comrerce. The Constitution requires a distinction
between what is truly national and what is truly local . . . . The
regul ation and punishnent of intrastate violence that is not
directed at the instrunmentalities, channels, or goods involved in
I nterstate conmerce has al ways been the province of the States.").
See also Jones v. United States, 120 S. C. 1904, 1908 (2000)
(hol di ng that because an owner-occupi ed resi dence not used for any
comer ci al purpose does not qualify as property "used ininterstate
or foreign comrerce or in any activity affecting interstate or
foreign commerce” within the neaning of 18 U S.C. 8§ 844(i), the
def endant was not subject to prosecution under 8 844(i) for tossing
a Mol otov Cocktail into such residence); Reno v. Condon, 120 S. Ct.
666 (2000); United States v. Lopez, 514 U S. 549 (1995).
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anal ysis of the fornmer.* However, sone cases have anal yzed the
"t hrough" requirenment separately.
The El eventh Circuit rule regarding the "through" el enent was

recently explained in United States v. Starrett, 55 F.3d 1525,

1542-43 (11th G r. 1995), cert. denied, 116 S. C. 135 (1996). The

Starrett court found two conponents to the requirenment that a
defendant participate in an enterprise "through a pattern of
racketeering activity." First, the defendant's predi cate acts nust
be related to the enterprise charged. Second, the predicate acts
must forma pattern.* Starrett, 55 F.3d at 1542. The Starrett
court described the first conponent as the "relationship
requirenent." Starrett, 55 F. 3d at 1542. Al though the Court found
that it had "not defined . . . [the] exact contours [of the]
relationship requirenent,” it rejected the proposition that the
government nust show that the racketeering activity affected the
"everyday operations of the enterprise.” Starrett, 55 F.3d at
1542. The court concluded that the relationship requirenent is
al so satisfied by "proof that the facilities and services of the
enterprise were regularly and repeatedly utilized to make possi bl e
the racketeering activity." Starrett, 55 F.3d at 1542 (quoting

United States v. Carter, 721 F.2d 1514, 1527 (11th Gr.), cert.

deni ed, 469 U.S. 819 (1984)).

40 See supra notes 28 and 29, Section Ill and acconpanying text.
4 See supra Section Il (E).
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O her circuits have held that the rel ati onshi p requi renment may
be satisfied through simlar tests. For exanple, the Second and
Ninth Crcuits have found that the relationship requirenent nay be
satisfied by showing either that the defendant was able to commt
the predicate offenses "solely by virtue of his position in the
enterprise" or that the predicated offenses are related to the
activities of the enterprise.* Simlarly, the Fifth Crcuit
requires a "sufficient nexus between the racketeering activities
and the affairs of the enterprise” and rejects the requirenent that
t he racketeering acts benefit the enterprise.* The Fourth Grcuit
has rejected any requirenent that the racketeering activity mnust

al ways benefit the enterprise.* Finally, in United States v.

Crockett, 979 F.2d 1204, 1213 (1992), cert. denied, 507 U S. 998

(1993), the Seventh GCircuit adopted a three part test for
determining whether there is a nexus between the acts of

racketeering and the affairs of the enterprise:

42 See United States v. Thai, 29 F.3d 785, 815 (2d Cr.), cert.
denied, 115 S. C. 456 (1994); United States v. Locascio, 6 F.3d
924, 943 (2d Cir. 1993), cert. denied, 114 S. C. 1645 (1994);
United States v. Yarbrough, 852 F.2d 1522, 1544 (9th GCr.), cert.
deni ed, 488 U.S. 866 (1988).

4% United States v. Welch, 656 F.2d 1039, 1059-62 (5th Cr. 1981),
cert. denied, 456 U S. 915 (1982)(predicate acts nust have sone
effect on the enterprise).

4 See United States v. Gubb, 11 F.3d 426, 438-39 (4" Gr.
1993) (hol di ng the manner in which G ubb used his judicial office,
i.e., the tel ephones and t he physical office, and the prestige and
power of the office itself, provided a sufficient nexus between the
enterprise and racketeering activity).
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To establish a nexus, it is required that (1) [t]he
def endant nust have commtted the racketeering acts;
(2) the defendant's position in or relationship with
the enterprise facilitated the comm ssion of the acts;
and (3) the acts had sone effect on the enterprise.
Effect on the enterprise is established by proof that
the racketeering acts affected the enterprise in sone
f ashi on.

The "t hrough” requirenent is by no neans a nere formality. 1In
sonme cases, RICO prosecutions have failed because the governnent
did not establish a sufficient nexus between the affairs of the
enterprise and the pattern of racketeering activity.*

D. Section 1962(d) -- RICO Conspiracy

The RICO conspiracy statute, 18 U.S.C. 8§ 1962(d) nekes it a

separate offense to conspire to violate any of the substantive

%  See United States v. Erwin, 793 F.2d 656, 671 (5th Cr.)
(finding, as an alternate ground for reversing RI CO conspiracy
conviction, that defendant's racketeering activity was not
connected to the affairs of the narcotics enterprise all eged where
facts established little nore than defendant was an independent
dealer to multiple suppliers), cert. denied, 479 U S. 991 (1986);
United States v. Nerone, 563 F.2d 836, 851-52 (7th G
1977) (findi ng governnent failed to attach significance to the word
“through,” included in both the statute and the indictnment and
reversing RICOconviction for failure to showsufficient connection
between nobile-hone park enterprise and ganbling operation
conducted on its premses), cert. denied, 435 U S. 951 (1978);
United States v. Dennis, 458 F. Supp. 197, 198 (E D. M.
1978) (dism ssing R CO count for insufficient nexus between
enterprise and predicate acts where indictnent alleged that
def endant conducted affairs of General Mtors Corporation through
collection of unlawful debts by nmaking usurious loans to fell ow
enpl oyees), aff'd on other grounds, 625 F.2d 782 (8th Cr. 1980).
See also United States v. Rainone, 32 F.3d 1203, 1209 (7th Gr.
1994) (uphol ding RICO but finding arsons were “outside activity”
unrel ated to RI CO conspiracy even though defendant had perm ssion
from enterprise leader to engage in outside activities), cert.
denied, 115 S. Ct. 2245 (1995).
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provi si ons of RICO Prosecutors often plead RI CO conspiracy in
conjunction with a substantive RICO charge. Al t hough Section
1962(d) is short and unconplicated onits face, its application has
gener at ed consi der abl e l'itigation, particularly regardi ng
conspiracies to violate Section 1962(c).

1. Gener al Consi der ati ons

Bef ore di scussing the |l aw of RI CO conspiracy, it is useful to
exam ne sone practical considerations. Prosecutors often ask
whether it is preferable to charge Section 1962(c) or Section
1962(d). The advantages of charging the RI CO conspiracy offense
are t he advant ages associ at ed with gener al conspi racy
prosecuti ons— ease of joinder,* as well as the fact that district
courts wll nore readily admt coconspirators’ statenents.?
Charging a RI CO substantive offense may also facilitate joinder.“
In addition, as in other conspiracy prosecutions, it is not
necessary to show that any coconspirator actually commtted the

substantive violation--only that the defendant agreed that a

6 See United States v. Darden, 70 F.3d 1507, 1526-28 (8th Gir.
1995), cert. denied, 116 S. C. 1449 (1996); United States V.
Faul kner, 17 F.3d 745, 758-59 (5th Cr.), cert. denied, 513 U S
870 (1994); United States v. Amato, 15 F.3d 230, 236-37 (2d Gr.
1994); United States v. Sanders, 929 F.2d 1466, 1469-70 (10th
Cr.), cert. denied, 502 U S. 846 (1991).

47 See United States v. Orena, 32 F.3d 704, 711-14 (2d Cr. 1994)
(affirmng district court’s adm ssion of testinony concerning the
overall affairs of the Col onmbo Fanmily, the RI CO enterprise, during
I nternal “war” between enterprise nenbers).

48 See infra Section V (B)(3)(d).
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coconspirator would do so.% Possible disadvantages to charging
Section 1962(d) are the danger of confusing the jury with the added
conplexities of instructions on conspiracy law and the need to
prove an additional elenment: that is, each defendant agreed with
other <conspirators to comit the substantive RICO offense.
Conversely, the advantage of charging Section 1962(c) is that the
of fense is sonmewhat nore concrete and understandable than the
conspi racy offense. |n practice, many prosecutors choose to charge
both the conspiracy and the substantive offense. This nethod of
charging has the effect of potentially leading to consecutive

sentences for the two counts.

49 See Salinas v. United States, 522 U.S. 52, 61-66 (1997); United
States v. Thonmas, 114 F.3d 228, 250 (D.C. Gr. 1997); United States
v. Beasley, 72 F.3d 1518, 1526 (11th Cr.), cert. denied, 116 S
Ct. 2570 (1996); United States v. Maloney, 71 F. 3d 645, 664 (7th
Cr. 1995), cert. denied, 117 S. C. 295 (1996); United States v.
Blinder, 10 F.3d 1468, 1477 (9th Cr. 1993).

0 See United States v. Pungitore, 910 F.2d 1084, 1115-17 (3d. Gr
1990) (consecutive sentences for substantive R CO and RICO
conspiracy offenses are perm ssible under the Double Jeopardy
Cl ause because they are statutorily authorized and consistent with
congressional intent), cert. denied, 500 U S. 915 (1991); United
States v. Salerno, 868 F.2d 524, 542-43 (2d Cr.) (consecutive
sentences for RI CO and RI CO conspiracy upheld for LCN nenbers even
when total sentence equal ed one hundred years), cert. denied, 493
U S 811 (1989); United States v. Wst, 877 F.2d 281, 292 (4th
Cir.)(relying on Blockburger test, court upheld consecutive Rl CO
and RI CO conspiracy sentences), cert. denied, 493 U. S. 959 (1989);
United States v. Yarbrough, 852 F.2d 1522, 1545 (9th GCr.)
(consecutive sentences upheld in face of defendant's policy based
chal l enge), cert. denied, 488 U S. 866 (1988); United States v.
Bi asucci, 786 F.2d 504, 515-16 (2d Cir.)(different el ements of Rl CO
and RI CO conspiracy allow court to i npose consecutive sentences),
cert. denied, 479 U.S. 827 (1986); United States v. Watchmaker, 761
(continued. . .)
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The essence of a Section 1962(d) conspiracy is the agreenent
to commt a substantive violation of Section 1962 (a), (b), or
(c).®* Mst RICO conspiracy litigation, however, has concerned
conspiracies to violate Section 1962(c), and this discussion
concentrates on the issues arising under that charge. Rl CO
conspiracy |aw continues to be developed by the courts, and it
shoul d be expected that the doctrines di scussed here will continue
to evolve. The follow ng issues are those that have attracted the
nost judicial attention to date.

2. Conmpari son with Standard Conspiracy Law

a. A RICO conspiracy is broader than other conspiracy
provi sions applicable to federal crinmes, such as 18 U S.C. § 371

whi ch, wunlike RICO conspiracy, requires commssion of an overt

(...continued)

F.2d 1459, 1477 (11th Cr. 1985)(consecutive sentences allowed
pursuant to Bl ockburger test), cert. denied, 474 U S. 1100 (1986);
see also United States v. Carrozza, 4 F.3d 70 (1st Gr. 1993)
(applying sentencing gqguideline principles to R CO and RICO
conspiracy convictions), cert. denied, 511 U S. 1069 (1994). Cf.
United States v. Callanan, 810 F.2d 544, 545-47 (6'" Cir. 1987)
(under the Bl ockburger test, sentences for RICO substantive and
conspiracy offenses do not nerge; upheld concurrent sentences for
both convictions). See also infra Section V (B)(3)(f).

1 See Salinas v. United States, 522 U. S. 52, 63-66 (1997); United
States v. Antar, 53 F.3d 568, 580-81 (3d Cir. 1995); United States
v. Carrozza, 4 F.3d 70, 79 (1st G r. 1993), cert. denied, 511 U. S
1069 (1994); United States v. Quintanilla, 2 F.3d 1469, 1484 (7th
Cr. 1993); United States v. Riccobene, 709 F.2d 214, 224 (3d
Cr.), cert. denied, 464 U S. 849 (1983).
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act, % and “may enconpass a greater variety of conduct.”® In other
respects the two categories of offenses are simlar. For exanple,
both types of conspiracy allow for the admssibility of
coconspirators' statenments.®

However, the Second Circuit has indicated that the traditional
rul es governing adm ssion of coconspirator statenments may apply
somewhat differently to RI CO conspiracy offenses. For exanple, in

United States v. Tellier, 83 F. 3d 578 (2d Gr.), cert. denied, 519

U S. 955 (1996), three individuals burglarized a narijuana deal er’s
apartnent, taking eight pounds of marijuana. Two of the burglars
were Ol ando Rodriguez and Robin Tellier, the defendant’s brother.
They decided to sell the marijuana. The governnent nmintai ned t hat
t he def endant was involved in the selling process. The defendant
was convi cted of RI CO substantive and conspiracy charges based upon

two racketeering acts, one of which was a conspiracy to distribute

2 See Salinas v. United States, 522 U S. 52, 63 (1997)(R CO
conspiracy nore conprehensive than Section 371).

3 See United States v. Starrett, 55 F.3d 1525, 1543 (5'" Cir. 1995)
(citing United States v. Pepe, 747 F.2d. 632, 659 (11" Gir. 1984)).

% See United States v. Di Donenico, 78 F.3d 294, 303-04 (2d Cir.),
cert. denied, 117 S. C. 507 (1996); United States v. Orena, 32
F.3d 704, 712-13 (2d. Cr. 1994); United States v. Amato, 15 F. 3d
230, 234-35 (2d Cir. 1994); United States v. Mkol, 957 F.2d 1410,
1419-20 (7th CGr.), cert. denied, 506 US. 899 (1992); United
States v. Sinmmons, 923 F.2d 934, 945 (2d Cr.), cert. denied, 500
US 919 (1991); United States v. Beale, 921 F.2d 1412, 1421-23
(11th Cr.), cert. denied, 502 U S 829 (1991); United States v.
Pungitore, 910 F. 2d 1084, 1145-48 (3d Cr. 1990), cert. denied, 500
U'S 915 (1991); United States v. Angiulo, 897 F.2d 1169, 1201-04
(1st Cr.), cert. denied, 498 U S. 845 (1990).
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stolen marijuana. The government admtted that the only evidence
linking defendant Tellier to the marijuana conspiracy was the
testinmony of Rodriguez (who had participated in the theft of the
marijuana) that the defendant’ s brother had tol d Rodri quez that the
def endant sold the stol en marijuana.

The Second Circuit stated that, although under Bourjaily V.

United States, 483 U S. 171 (1987), the trial court may consider

the hearsay statenment itself in determning its admssibility,
“since Bourjaily all of the circuits addressing the issue have
explicitly held, absent sone i ndependent, corroborating evi dence of
a defendant’s know edge of and participation in the conspiracy,
that the out-of-court statenents remain inadm ssible.” 83 F.3d at
580. The Second Circuit concluded that, since the hearsay
statenment of the defendant’s brother was the only evidence
i nplicating the defendant in the marijuana conspiracy, the required
corroboration was | acking, and hence the hearsay statenent was
i nadm ssi bl e against the defendant on the marijuana conspiracy.
Therefore, the evidence against himon that racketeering act was
i nsufficient.

The court then held that the disputed hearsay statenment was
not adm ssi bl e agai nst the defendant to prove the RI CO conspiracy
charge because the governnent did not prove the defendant’s
menbership in the R CO conspiracy. This was so because, in |ight

of the inadequate proof on the marijuana conspiracy predicate act,
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t he governnent had failed to prove that the defendant had agreed to
participate in two racketeering acts as charged in the indictnent.
However, Tellier left open the question in a Rl CO conspiracy case
whet her the corroboration is sufficient if it nerely connects the
defendant to the overall RICO conspiracy or enterprise, or whether
it must corroborate the defendant's know edge of, and participation
in, the particular predicate act for which adm ssion of the

coconspirator statenment at issue is sought. United States V.

G gante, 166 F. 3d 75 (2d G r. 1999) answered that question, ruling
that as a general proposition the corroboration nust link the
defendant to the predicate act to which the coconspirator statenent
rel ates.

The RICO enterprise in G gante was an association-in-fact
conprised of the Genovese, Ganbino, Luchese and Colonbo LCN
famlies, and Local 560 of the Onanental and Architectural
| ronworkers Union, along wth the w ndow manufacturing and
i nstal | ment conpani es that sought control of the w ndow repl acenment
mar ket in the New York netropolitan area. The district court had
found that "there is a general overriding conspiracy anong all of
these alleged mafia groups,” and then admtted several
coconspirator statenents "based solely on this finding of a general
conspiracy." 166 F.3d at 83. The Second Circuit stated that:

This was error. The district court's rationale would

al l ow t he adm ssi on of any statenment by any nenber of the

mafi a regardi ng any cri m nal behavi or of any ot her nenber
of the mafia. This is not to say that there can never be
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a conspiracy conprising many different mafia famlies;

however, it nust be a conspiracy with sone specific
crimnal goal in addition to a general conspiracy to be
menbers of the mafia. It is the unity of interests

stemming from a specific shared crimnal task that
justifies Rule 801(d)(2)(E) inthe first pl ace--organi zed
crime nmenbership al one does not suffice.
166 F.3d at 83.
Tolimt the potential scope of Rule 801 (d)(2)(E) in RICOLCN
cases, the Second Circuit set forth the follow ng rule:

The district court in each instance nust find the
exi stence of a specific crimnal conspiracy beyond the
general existence of the nafia. And when a RICO
conspiracy i s charged, the defendant nust be |linked to an
i ndi vidual predicate act by nore than hearsay alone
before a statenent related to that act is adm ssible

agai nst the defendant under Rule 801(d)(2)(E). See
Tellier, 83 F.3d at 581.

166 F. 3d at 82-83 (enphasis added).

Applying this rule, the Second Circuit upheld the adm ssion of
coconspirators' statenments that G gante was aware of and had
approved of plots to nmurder Peter Savino and John Gotti, stating
t hat :

[ T] here was substantial corroborating evidence that coul d

support findings by Judge Wei nstei n that G gante was boss

of the Genovese famly, that the Genovese famly was

i nvolved in the conspiracies to nurder Savino and Cotti,

and that G gante, as boss, was necessarily involved in

t hese conspiracies.

166 F.3d at 83. However, the opinion does not identify this
corroboration evidence; but, the district court opinion sumarized

t he evidence as foll ows:

Testinony reveal ed that M. G gante and ot her Conm ssi on

141



menbers agreed that those who nurdered [ Paul ] Castell ano
had to be hunted down and killed as punishnment for the
unsanctioned nurder. When it was | earned that the Cotti
brothers, with the help of G avano, were responsible for
Castel l ano' s deat h, arrangenents were made by M. G gante
and the rest of the Commission to kill John and Gene
Gotti.
* k%

Savino had been ordered killed by M. Ggante

because he had becone a governnent i nfornmant.

United States v. G gante, 982 F. Supp. 140, 151-52 (E.D.N. Y. 1997).

The Second Circuit also held that the trial court had
erroneously adnmtted a tape recordi ng of coconspirators John Gotti
and Sanmmy Gravano and others discussing a conspiracy to nurder
Corky Vastola and stating that they needed to obtain G gante's
perm ssion to use one of Ggante's nen to kill Vastola, who was a
menber of another family. 166 F.3d at 83. The evi dence indicated
that G gante refused his perm ssion. The governnment argued in its
brief that it is because La Cosa Nostra and its rules were in force
that G gante's approval was needed and solicited. That his refusal
was obeyed al so confirned his role and power in La Cosa Nostra.

The Second Circuit rejected this argunent, stating that "these
[tape recorded] discussions were not "in furtherance' of a specific
crimnal purpose, and the fact that G gante m ght have conspired
with Gotti and Gravano to conmt other crinmes on other occasions is
irrelevant.” The Second Circuit went on to hold that the adm ssion
of these and any other coconspirator statenents (which were not

specified) that were erroneously admtted was harm ess error. 166
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F.3d at 83.

The full inplications of the Second Circuit’s decisions in
this area are not clear at this juncture. Therefore, prosecutors,
especially in the Second Crcuit, should closely watch for
devel opments in the Second Circuit’s evolving doctrine on the
adm ssion of coconspirator statenents in Rl CO cases.

b. Neither RICO nor other conspiracy offenses require proof
that the defendant know the full scope of the conspiracy or the
identity of all co-conspirators.® Further, courts apply

traditional conspiracy principles to the issue of withdrawal from

 See United States v. Castro, 89 F.3d 1443, 1451 (11th Gir.
1996) (gover nment need not prove each conspirator agreed with every
ot her conspirator, knew of his fellow conspirators, was aware of
all details of the conspiracy or contenplated participating in the
same related enterprise), cert. denied, 117 S. C. 965 (1997)
United States v. Hurley, 63 F.3d 10 (1st Cr. 1995) (defendants need
only be aware of the enterprise and its general character), cert.
denied, 116 S. C. 1322 (1996); United States v. Viola, 35 F. 3d 37,
44 (2d Gr. 1994)(sufficient that governnent established def endant
knew general nature of enterprise and that enterprise extended
beyond defendant’s individual role in R CO conspiracy, but
reversi ng conviction of handyman who previously sold stol en goods
for enterprise |leader on two occasions where evidence failed to
establ i sh def endant knew there was a broader conspiracy, i.e., that
enterpri se extended beyond his role), cert. denied, 513 U S. 1198
(1995); United States v. Ruiz, 905 F.2d 499, 505 (1st G r. 1990);
United States v. Rastelli, 870 F.2d 822, 827 (2d G r.)(governnent
need only show that defendant agreed to violate RI CO through two
predi cates and knew t he general nature of the conspiracy and that
it extended beyond his role), cert. denied, 493 U S. 982 (1989);
United States v. Valera, 845 F.2d 923, 929 (11th Grr.
1988) (evi dence that defendant was aware other persons were using
the sane enterprise to inport drugs into the United States and
defendant agreed to participate in such activities by using
services of the enterprise for his own drug snuggling venture was
sufficient to uphold RI COconspiracy conviction), cert. denied, 490
U S. 1046 (1989).
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a RICO conspiracy. Therefore, a defendant proven to be a nenber of
a RICO conspiracy is presuned to continue to be a nenber of the
conspiracy wuntil the <conspiracy has ended or the defendant
establ i shes that he withdrewfromthe conspiracy prior toits end.®®
(For OCRS policy on withdrawal from a RICO conspiracy, see infra
Section V(B)(3)(e)). As with traditional conspiracy law, RICO
conspiracy also requires nore than "nmere presence" or "nere
knowl edge." Rather, it is necessary to introduce "sonme evi dence of

participationinthe conspiracy i n order to sustain a conviction.">

% See United States v. Ml oney, 71 F.3d 645, 654-56 (7th Cir.
1995) (appl ying traditional wi t hdr awal principles to R CO
conspiracy), cert. denied, 117 S. C. 295 (1996); United States v.
Starrett, 55 F.3d 1525, 1550-51 (11th G r. 1995)(sanme), cert.
denied, 116 S. C. 1335 (1996); United States v. Antar, 53 F.3d
568, 582-584 (3d Gir. 1995) (noting that RICO conspiracy “long has
been i nterpreted agai nst the backdrop of traditional conspiracy | aw
and thus the same anal ysis applies both to the RICO and Section 371
conspiracies,” and finding therefore that defendant failed to
wi thdraw from the conspiracy even though he resigned from
enterprise, because he failed to sever all ties wth the
enterprise); United States v. Wng, 40 F.3d 1347, 1367 (2d GCr.
1994) (defendant liable for participation in a R CO conspiracy for
predi cate acts the separate prosecution of which would be tine-
barred, so long as that defendant had not w thdrawn from the
conspiracy during the limtations period), cert. denied, 514 U S
1113 (1995); United States v. Bennett, 984 F.2d 597, 609-10 (4th
Cir.)(applying general traditional wthdrawal principles) cert.
deni ed, 508 U. S. 945 (1993); United States v. Eisen, 974 F.2d 246,
268-69 (2d Cir. 1992)(applying general traditional wthdrawal
principles), cert. denied, 507 U S. 1029 (1993); United States v.
M ni cone, 960 F.2d 1099, 1108 (2d Cir.)(defendant did not w thdraw
from conspiracy given defendant requested ammunition from
enterprise nenber and tipped off nob boss to existence of
i nvestigation subsequent to date of alleged withdrawal), cert.
deni ed, 503 U.S. 950 (1992).

° See United States v. Melvin, 91 F.3d 1218, 1225 (9th Cir. 1996);
(continued. . .)
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C. The major principle energing with sone force is that,
al t hough general conspiracy |aw applies, the objective of a RICO
conspiracy to violate Section 1962(c) is broader than, or at |east
different from the objective of a general conspiracy under
18 U.S.C. 8 371 because the object of the RI CO conspiracy, i.e.,
the substantive RICO offense, is so broad.*® |Instead of creating
a new | aw of conspiracy, RICO nerely created a new objective for
traditional conspiracy law, a violation of Section 1962 (a), (b),
or (c).

3. No Requirenent of Agreenent Personally To Commit Two
Predi cate Acts

In Salinas v. United States, the Suprenme Court held that RI CO

(...continued)

United States v. Mirgano, 39 F.3d 1358, 1376-77 (7th Gr. 1994),
cert. denied, 515 U S. 1133 (1995); United States v. Locascio, 6
F.3d 924, 944 (2d Cr. 1993), cert. denied, 511 U S. 1070 (1994).

 See United States v. Massey, 89 F.3d 1433, 1440-41 (11th Cr.
1996), cert. denied, 117 S. C. 983 (1997); United States V.
Mar nol ej o, 89 F. 3d 1185, 1196 (5th Cr. 1996), aff’sub nom Salinas
v. United States, 522 U. S. 52 (1997); United States v. Ml oney, 71
F.3d 645, 664 (7th Gr. 1995), cert. denied, 117 S. . 295 (1996);
United States v. Antar, 53 F.3d 568, 581 (3d Cir. 1995); United
States v. Viola, 35 F.3d 37, 43 (2d Cir. 1994), cert. denied, 115
S. C. 1270 (1995); Bauner v. Pachl, 8 F.3d 1341, 1346 (9th Cr.
1993); United States v. Carrozza, 4 F.3d 70, 79 (1st G r. 1993),
cert. denied, 511 U S. 1069 (1994); United States v. Church, 955
F.2d 688, 694 (11th Gr.), cert. denied, 506 U S. 881 (1992);
United States v. Pyrba, 900 F.2d 748, 760 (4th CGr.), cert. denied,
498 U. S. 924 (1990); United States v. Joseph, 835 F.2d 1149, 1151-
52 (6th Gr. 1987); United States v. Neapolitan, 791 F.2d 489, 497
(7th Cr.), cert. denied, 479 U S. 939 (1986); United States v.
Carter, 721 F.2d 1514, 1529 (11th Gr.), cert. denied, 469 U. S. 819
(1984); United States v. Riccobene, 709 F. 2d 214, 224-25 (3d Cir.),
cert. denied, 464 U. S. 849 (1983).
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conspiracy does not require proof of an agreement personally to
commt two predicate acts of racketeering:

A conspirator must intend to further an endeavor which,
if conpleted, would satisfy all of the elenents of a
substantive crimnal offense, but it suffices that he adopt
the goal of furthering or facilitating the crim nal endeavor.
He may do so in any nunber of ways short of agreeing to
undertake all of the acts necessary for the crine's
conpl eti on. One can be a conspirator by agreeing to
facilitate only sonme of the acts leading to the substantive
offense. It is elenmentary that a conspiracy nay exi st and be
puni shed whet her or not the substantive crine ensues, for the
conspiracy is a distinct evil, dangerous to the public, and so
puni shable in itself.

It makes no difference that the substantive of fense under
subsection (c) requires two or nore predicate acts. The
i nterplay between subsections (c) and (d) does not permt us
to excuse fromthe reach of the conspiracy provision an actor
who does not hinself conmit or agree to conmt the two or nore
predi cate acts requisite to the underlying offense.

522 U.S. 52, 65 (1997) (citation omtted).>®° Thus, a RICO
conspiracy is established by evidence of an agreenent anong the

conspirators to conduct the affairs of the enterprise through a
pattern of racketeering activity, which includes the agreenent that
a conspirator wll comit two or nore racketeering acts

constituting such a pattern

*® See also United States v. To, 144 F.3d 737, 744-46 (11th Cir.
1998) (proof that the defendants either personally agreed to commt
two racketeering acts or agreed to an overall objective of the
conspiracy knowing that other persons were conspiring to
participate in the sanme enterprise through a pattern of
racketeering activity was sufficient to sustain RI CO conspiracy
conviction); United States v. Neapolitan, 791 F.2d 489, 498 (7th
Cir.)(agreeing to a prescribed objective is sufficient), cert.
denied, 479 U S. 939, 940 (1986); United States v. Vaccaro, 115
F.3d 1211, 1221 (5th Cr. 1997)(to be guilty of a RI CO conspiracy,
the conspirator must sinply agree to the objective of a violation
of RICO, he need not agree to personally violate the statute).
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4. Overt Acts

A final difference between a RI CO conspiracy offense and nmany
ot her conspiracy offenses is that Rl CO does not require proof of an
overt act.® In appropriate cases, however, it nay be desirable to
i nclude overt acts in the indictnent in order to present a full
pi cture of the scope of the conspiracy.® It is inportant to note
in drafting the indictnent that an overt act is not an allegation
of a racketeering act. The indictment nust allege that the
defendants conspired to conduct the affairs of the enterprise
through a pattern of racketeering activity;, it my allege the
conmi ssion of overt acts in furtherance of the conspiracy. An act
of racketeering nust be a violation of one or nore of the offenses
listed in 18 U S.C. § 1961. An overt act should be a discrete
action, for exanple, a neeting, a conversation, or other distinct
event . Al though it may be crimnal in nature, the overt act,
unli ke racketeering activity, should not be alleged as a crim nal
of f ense.

For exanple, if a defendant is accused of conspiring to extort
paynment of a ganbling debt as part of his pattern of racketeering

activity, an overt act mght allege that on a particular date "the

60 See Salinas, 522 U S. at 63.

61 Usually a general or introductory allegation in the narrative
is nore effective in describing the scope of a conspiracy; however,
overt acts are permissible in certain circuits when drafted

properly.
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def endant struck the victim" It would be unnecessary, and
i nappropriate, to couch this physical act in the |egal charging
| anguage of 18 U . S.C. 8§ 894. Rather, an overt act relates to a
specific discrete act or event, alnost invariably physical in
nature, that does not enconpass statutory term nology, |egal
conclusions or nultiple acts.

5. O her RI CO Conspiracy | ssues

_ lssues involving RICO conspiracy continue to arise as the
gover nment charges Section 1962(d) violations. Those of particul ar
interest include the foll ow ng:

(a) Whet her the Suprene Court’s “operation or nanagenent test”
for participation inthe conduct of an enterprise’s affairs applies
to RICO conspiracy.® A split has devel oped anong the circuits with
t he Second, Fifth, Seventh and El eventh Circuits hol ding t hat Reves
does not require proof that a defendant agreed to personally
participate in the operation or managenent of the enterprise, while
the Third and the Ninth Grcuits held, prior to Salinas, that the
Reves’ test applies to a RICO conspiracy (see supra pp. 123-27).

(b) Whet her the racketeering acts conprising a Rl COconspiracy
may thensel ves be conspiracies;® and

(c) Wether proof of crines conmtted by other nmenbers of a

RI CO enterprise or conspiracy is relevant to show the existence

62 See Reves v. Ernst & Young, 507 U. S. 170 (1993).

63  See supra notes 3-6, Section II.
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and/or nature of the enterprise, or the requisite threat of

continuity.®

64 See supra note 111, Section Il, and infra, notes 35-36, Section
VI. See also United States v. Keltner, 147 F.3d 662, 667-68 (8"
Cir. 1998) (uncharged crim nal conduct by coconspirator adm ssible
to prove the enterprise); United States v. Salerno, 108 F.3d 730,
738-39 (7" Cir. 1997) (uncharged extortionate collections by
def endants admi ssible to prove the enterprise); United States v.
Brady, 26 F.3d 282, 287-88 (2d G r. 1994) (uncharged nurders by
other nmenbers of the enterprise adnmssible to prove the
enterprise); United States v. Gonzalez, 921 F. 2d 1530, 1545-47
(11" Cir. 1991) (uncharged crinmes by defendant and other
conspirators admi ssible to prove the enterprise and continuity)
(col l ecting cases).
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| V.  PENALTI ES- - SECTI ON 1963

The possible crimnal penalties provided in the RICO statute
i nclude inprisonnment, fines, and crimnal forfeiture. Al three
may be inposed sinmultaneously. The forfeiture provisions provide
a means for reaching interests acquired in violation of R CO

A.  Sentencing Quidelines

1. Base O fense Level and Rel evant Conduct

The United States Sentencing Comm ssion has i ssued Sent enci ng
Guidelines for RICO offenses that are applicable to crines
comitted after Novenber 1, 1987.! The base offense level for a
RICO violation is the greater of weither the offense |evel
applicable to the underlying racketeering activity, or nineteen.?
The commentary suggests that the offense level "usually will be

determned by the offense level of the underlying conduct."?

! Sentencing Act of 1987, Pub. L. No. 100-182, § 2, 101 Stat. 1266
(Decenber 7, 1987).

2 United States Sentencing Conmm ssion, Quidelines Manual
(hereafter Sentencing GCuidelines or Quidelines) Section 2El1.1
(Novenber 1994). See United States v. Myrgano, 39 F.3d 1358, 1378
(7th Cir.)(applying base level of nineteen despite defendant's
contention that underlying offenses only warranted base |evel of
twelve), cert. denied, 515 U S 1133 (1995); United States V.
A sen, 22 F.3d 783, 786-87 (8th Cr.) (reversing district court's
decision to sentence R CO defendants at base |evel |ower than
ni net een, the m ni nrumrequired by the sentencing gui delines), cert.
deni ed, 513 U. S. 929 (1994); United States v. Butler, 954 F. 2d 114,
120 (2d Gr. 1992) (sane).

3 Sentencing Quidelines 8 2E1.1, (introductory comrent). See
United States v. Giffith, 85 F.3d 284, 288 (7th Cr.), cert.
denied, 117 S. C. 272 (1996) (base offense level of 29 for

(continued. . .)

149



Pursuant to USSG 8 2El1.1, “the underlying racketeering activity”
t hat determ nes the base offense | evel for a RICOviol ati on nust be
limted to “any act, whether or not charged against defendant
personal ly, that qualifies as a RICO predi cate act under 18 U.S. C.
§ 1961(1) and is otherw se rel evant conduct under 8 1B1.3." United

States v. Carrozza, 4 F.3d 70, 77 (1t Cr.), cert. denied, 511 U S

1069 (1994).“4 However, “relevant conduct” for other sentencing

(...continued)

conviction of RICO counts derived from the noney |aundering
guideline); see also United States v. Korando, 29 F.3d 1114, 1119
(7th Cir.)(enmphasizing that court nust apply offense |eve
applicable to underlying racketeering activity if greater than
ni neteen), cert. denied, 513 U S. 993 (1994); United States V.
Sacco, 899 F.2d 149, 150 (2d Cr. 1990).

4

In Carrozza, 4 F.3d at 74-83, the court went on to hold that in
determ ning the defendant Patriarca’ s base offense |l evel for a Rl CO
conspiracy conviction the sentencing court may consider nurders
that either were not charged against the defendant in the
i ndi ctment or were not charged at all in the indictnent, provided
the nurders were reasonably foreseeable to the defendant and were
in furtherance of jointly undertaken crimnal activity.

However, the court also held that because these nurders did
not constitute charged conduct that provided the basis for the
def endant Patriarca s conviction, Patriarca could not be sentenced
to life inprisonnent; rather his guidelines sentence could not
exceed the statutory maxi num penalty of 20 years’ inprisonment.
The court explained that “[t]he RICO statute sets the maxinmum
pri son sentence at 20 years unless ‘the violation is based on a
racketeering activity for which the maxi mum penalty includes life

inmprisonment.’” Id. at 81 (quoting 18 U.S.C. 8§ 1963(a)) (enphasis
in original). Because Patriarca’ s RICO “violation” was not based
on any of the uncharged nurders, the maximum penalty of life

i nprisonnment did not apply. But see United States v. Darden, 70
F.3d 1507, 1544-45 (8" Cir. 1995) (affirmng a R CO defendant’s
sentence for |ife inprisonment because he was hel d accountabl e for
a foreseeabl e nurder that was not charged agai nst the defendant).
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purposes for a RICO conviction is not limted to an act that
qualifies as a RICO predicate act under 18 U S.C. § 1961(1). For
exanple, § 1Bl1.3 states that relevant conduct is to be considered
in determning specific offense characteristics and Chapter Three
adjustnents, which are used to arrive at the defendant’s adjusted
of fense |l evel .> Because there is no corresponding Rl CO predicate
limtation in these areas, the full scope of rel evant conduct coul d
be applied to these adjusted offense |evel calculations. See

United States v. Dami co, 99 F.3d 1431, 1437-38 (7'" Cr. 1996).°

In that regard, relevant conduct includes all “acts and
omssions . . . caused by the defendant.” USSG § 1Bl1.3(a)(1)(A).
In the case of joint crimnal conduct, relevant conduct is defined
as “all reasonably foreseeable acts and om ssions of others in

furtherance of the jointly undertaken crimnal activity.” USSG 8

5

Each offense has a base offense | evel “and may have one or nore
specific offense characteristics that adjust the offense |evel
upward or downward.” USSG Ch. 2, introductory conmment. Chapter
Three adj ustnents, which can al so rai se or | ower the offense | evel,
include victimrelated adjustnents (hate crine notivation or
vul nerable victim official victim restraint of victim and
terrorisn), role in the offense adjustnents (aggravating role,
mtigating role, abuse of position of trust or use of special
skill, and use of a minor to commt a crine), and adjustnents for
obstruction of justice or reckless endangernment during flight.

6

In Dam co, the court noted that “8 2E1.1's sole purpose is to
establish the base offense level for a R CO offense, not the
adjusted offense level.” 99 F.3d at 1437. It then found that the
§ 3Bl.1(a) enhancenent for a | eadership role was to be applied to
the defendant’s role in the RICO count of conviction and all
rel evant conduct within the scope of § 1B1.3. 1d. at 1437-38.
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1B1.3(a) (1) (B). The relevant conduct includes all acts in
furtherance of the joint crimnal activity, whether charged or
uncharged, and even includes conduct upon which a defendant has
been tried and acquitted;’” and therefore relevant conduct for
determining specific offense characteristics and Chapter Three
adjustnments is not limted to conduct that qualifies as a R CO
predi cate act.

Appl yi ng the Sentencing Guidelines to RICOviolations creates
the sanme issues that arise in nultiple count indictnents. \Wen
determ ning the of fense | evel based on the underlying conduct, the
sentenci ng court should treat each underlying of fense for each act

of racketeering as if contained in a separate count of conviction

7

See, e.qg., USSG § 1Bl1.3, coment, backg’d (stating that
“[c]onduct that is not formally charged or is not an el enment of the
of fense of conviction may enter into the determ nation of the
appl i cabl e guideline sentencing range”); United States v. Watts,
519 U.S. 148, 157 (1997) (allow ng consideration of conduct for
whi ch the defendant was acquitted as relevant conduct); United
States v. Zanghi, 189 F. 3d 71, 84 (1%t Gr. 1999); United States v.
Robi e, 166 F.3d 444, 456 (2d Gr. 1999); United States v. G anci,
154 F. 3d 106, 112 (3d Cir. 1998); United States v. Barber, 119 F. 3d
276, 284 (4" Cir. 1997); United States v. MCaskey, 9 F.3d 368, 377
(5'" Cir. 1993); United States v. Rutledge, 33 F.3d 671, 673 (6'"
Cr. 1994); United States v. Duarte, 950 F.2d 1255, 1263 (7'" Cr.
1991); United States v. Casey, 158 F.3d 993, 996 (8'™" Cir. 1998);
United States v. Lawton, 193 F. 3d 1087, 1094 (9" Cir. 1999); United
States v. Johnson, 971 F.2d 562, 575 (10'" Gir. 1992); United States
v. Lewis, 115 F. 3d 1531, 1536-37 (11'" Gir. 1997); United States v.
Boney, 977 F.2d 624, 633 (D.C. Cr. 1992).

See also United States v. Carrozza, 4 F.3d 70, 74 (1%t Gr.
1993) (“Relevant conduct in a RICO case includes all conduct
reasonably foreseeable to the particular defendant in furtherance
of the RICO enterprise to which he belongs.”).
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and apply the adjustment guidelines of Chapter Three of the
Sent enci ng Guidelines to determne the final of fense | evel.® Were
state law violations are alleged as predicate acts, the offense
| evel "correspondi ng to the nost anal ogous federal offense is to be
used. "?®

It is inportant to consider the Sentencing Cuidelines when
drafting a RICO indictnment.?° Because the offense level is

dependent, to a certain extent, on the acts of racketeering, it is

8 Sentencing Guidelines 8§ 2E1.1 (Application Notes). See United
States v. Fiorelli, 133 F.3d 218, 220 (3d Cr. 1998) (USSG § 3DL1. 2
provides the governing rules for grouping of extortion offenses
even when extortions are a part of a pattern of racketeering
activity); United States v. Ruggiero, 100 F.3d 284, 292 (2d
Cir.)(district court properly determ ned the final offense | evel by
not grouping tw attenpted kidnappings admitted during plea
all ocutions with three additional kidnapping incidents proven at
sentencing), cert. denied, 118 S. C. 1102 (1996); United States v.
Dam co, 99 F.3d 1431, 1437 (7th Cr.) (adjustnment for role in the
of fense as described in Section 3Bl.1 properly applied to base
offense level when determined by the wunderlying racketeering
activity), cert. denied, 117 S. . 1086 (1997); United States v.
Lonmbardi, 5 F.3d 568, 570-571 (1st G r. 1993) (discussing nethod
for grouping predicate acts together in context of RICO case).

® Sentencing Cuidelines § 2E1.1 (Application Notes). See al so
United States v. MIler, 116 F.3d 641, 677-678 (2d Cr.), cert.
denied, 118 S. . 2063 (1998) (upholding the district court's use
of the Guidelines offense level for aiding and abetting [rnurder]
under 8§ 2X2.1 as the guideline offense which nost cl osely resenbl es
the state offense of conviction [facilitation of nurder]).

10 See, e.qg., United States v. Marrone, 48 F.3d 735, 739 (3d Cir.)
(RICO predicate act for which defendant was previously convicted
shoul d be factored into defendant’s crimnal history score rather
than t he base offense level; i.e., the prior conviction my be used
as the basis for added crimnal history points and can be used to
determ ne status as a career offender), cert. denied, 516 U. S. 836
(1995).
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extrenmely inportant to consider what the base offense |evel would
be under alternative patterns of racketeering. Courts wll
consider upward departures in RICO prosecutions in certain
ci rcunst ances. *?

2. Oher @Qiidelines Considerations

For those cases falling outside the Sentencing Quidelines
(i.e., crimes conpleted before Novenber 1, 1987), 18 U.S.C
§ 1963(a) provides the basis for inprisonnent and fines.!® However,
when a majority of racketeering acts occurred prior to Novenber 1,
1987, but the defendant continued to participate in the enterprise
after that date, the court should sentence the defendant under the

Sent enci ng CGui del i nes because RICOis a "straddle crine" rmuch |ike

11 See Prosecutors Handbook on Sentencing Guidelines & Oher
Provi sions of the Sentencing Reform Act of 1984 (Novenber 1, 1987)
at 33 (prosecutors should structure charges in an indictnent in a
way that woul d "yield the best sentence under all the guidelines").

12 See United States v. Zizzo, 120 F.3d 1338, 1361 (7th
Cir.)(defendants engaged in organi zed crine), cert. denied, 118 S
Ct. 566 (1997); United States v. Rainone, 32 F.3d 1203 (7th Cr.)
(sane), cert. denied, 515 U. S. 1102 (1995). See also United States
v. Shenberg, 89 F.3d 1461, 1475 (11th Cir.)(court upheld a five-
| evel upward departure pursuant to section 5K2. 0 when the conbi ned
offense level did not adequately reflect the systematic and
pervasive corruption of the Dade County judiciary and |oss of
public confidence in governnent), cert. denied, 118 S. C. 598
(1997) .

13 Under Section 1963(a), violation of any provision of 18 U. S.C
8§ 1962 may result in a termof inprisonnment of not nore than 20
years or a fine, or both. Under 18 U S. C. § 3571, the maxi mumfi ne
is $250,000 for an individual defendant, $500,000 for a corporate
def endant, or twice the gross profits of theillegal RICOactivity.
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crimnal conspiracy.* Mreover, “if the dates for a series of
of fenses straddl e a charge in the Guidelines, the date of the | ast
of fense should control. . . . [Therefore] where a harsher Guideline
becones effective during the course of the conspiracy, a defendant
who does not withdraw fromthe conspiracy before the effective date
of the nore severe Quideline should be sentenced pursuant to the
nore recent Quideline.”?®

Not ably, courts have held that consecutive sentences for
violations of one of the substantive RI CO sections (18 U. S. C
§ 1962(a), (b) or (c)) and for conspiring to violate one of these

sections (18 U.S.C. 8 1962(d)) are permi ssible,!® as are consecutive

14 See United States v. Robertson, 73 F.3d 249, 252 (9th Gr.),
cert. denied, 517 U S. 1162 (1996); United States v. Mrgano, 39
F.3d 1358, 1370-71 (7th Gr. 1994); United States v. Peeples, 23
F.3d 370, 373 (11th Cr. 1994); United States v. Butler, 954 F.2d
114, 120 (2d Gr. 1992); United States v. Mdscony, 927 F. 2d 742 (3d
Cr. 1991); United States v. Cusack, 901 F.2d 29, 32 (4th Grr.
1990); United States v. Edgeconb, 910 F.2d 1309, 1311 (6th Cr.
1990); United States v. Story, 891 F.2d 988, 994 (2d Cir. 1989).

1 United States v. Korando, 29 F.3d 1114, 1119-20 (7th Cr. 1994).

6 See United States v. Pungitore, 910 F.2d 1084, 1115-17 (3d
Cr.), cert. denied, 500 U S. 915 (1991); United States v. West,
877 F.2d 281, 292 (4th Gr.), cert. denied, 493 U S. 1070 (1989);
United States v. Watchmaker, 761 F.2d 1459, 1477 (11th G r. 1985),
cert. denied, 474 U.S. 1100 (1986); United States v. Thomas, 757
F.2d 1359, 1370-71 (2d Cir.), cert. denied, 474 U S. 819 (1985);
United States v. Marrone, 746 F.2d 957, 958-59 (3d Cir. 1984);
United States v. Bagaric, 706 F.2d 42, 63-64 and n. 18 (2d Cir.),
cert. denied, 464 U.S. 840 (1983). See also infra, Section V
(B)(3)(f). But see United States v. Qaoud, 777 F.2d 1105, 1118-19
(6th Gir. 1985) (remanding for possible resentencing on R CO (c)
and (d) charges despite concurrent sentences, in light of Ball v.
United States, 470 U. S. 856 (1985)), cert. denied, 475 U S. 1098

(continued. . .)
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sentences for violations of two substantive RI CO subsections.?'’
Courts have al so uphel d consecutive sentences for a Rl CO conviction
and for conviction of an underlying predicate offense.!® Under the
Sentencing Quidelines, however, there is a partiality towards
concurrent sentences unl ess consecutive sentences are necessary to
achi eve the applicable Guideline range.?®

B. Forfeiture

The RICO statute’s forfeiture provisions, 18 U S. C

8§ 1963(a)(1)-(3), are conprehensive and aut hori ze the forfeiture of

(...continued)
(1986) .

17

See United States v. Biasucci, 786 F.2d 504 (2d Cr.)
(consecutive sentences under 18 U.S.C. § 1962(b) and (c)), cert.
denied, 107 S. C. 104 (1986).

8 See United States v. Mrgano, 39 F.3d 1358, 1366-68 (7th Cr.
1994) (not double jeopardy to sentence defendant for RICO and
under |l yi ng substantive count); United States v. Pungitore, 910 F. 2d
1084, 1107-10 (3d Gr.)(RICO and state nurder), cert. denied, 500
U S 915 (1991); United States v. Russo, 890 F.2d 924, 935-36 (7th
Cir. 1989) (RICO conspiracy and tax conspiracy based on sane
facts); United States v. Erwin, 793 F. 2d 656, 669 (5th Gir.), cert.
denied, 479 U. S. 991 (1986); United States v. Grayson, 795 F.2d 278
(3d Gr. 1986), cert. denied, 479 U S. 1054 (1987); United States
v. Hartley, 678 F.2d 961, 991-92 (11th Gr. 1982), cert. denied,
459 U. S. 1170 (1983); United States v. Hawkins, 658 F.2d 279, 286-
88 (5th Gr. 1981) (in enacting RICO Congress intended to permt
cumul ati ve sentences for substantive R CO offenses and the
underlying predicate offenses); United States v. Carter, 721 F.2d
1514, 1535-36 (11th Gr.), cert. denied, 105 S. C. 89 (1984);
United States v. Licavoli, 725 F.2d 1040, 1049-50 (6th Cr.), cert.
denied, 467 U. S. 1252 (1984). C. Garrett v. United States, 471
U S. 773 (1985) (uphol ding prosecution for CCE and its underlying
predi cates).

19 Sentencing Quidelines 8§ 5GL.2(c)-(d). See also United States
v. Mrgano, 39 F.3d 1358, 1365-69 (7th G r. 1994).
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not only proceeds and interests obtained by the defendant from

any racketeering activity but also all of the defendant’s various
interests in the charged “enterprise.” The relationship between
the defendant and the enterprise can thus result in sweeping
forfeitures. |In cases where the defendant is the sol e owner of the
enterprise, or in which the enterprise is a conpany that is also
naned as a defendant, the entire conpany nay be subject to
forfeiture. Because of the potential scope of RICOs forfeiture
provisions, it is OCRS s policy to apply themw th circunspecti on.

1. Section 1963(a)-- Crinminal Penalty

After the first Congress abolished the penalty of “corruption
of the blood” for all <convictions and judgnents,?® crimnmnal
forfeitures were unheard of in the United States for 180 years
(though the first Congress did enact civil forfeitures under the
custons | aws). In 1970, Congress resurrected the crimnal
forfeiture concept by inserting forfeiture provisions into two
federal crimnal statutes: RICO and the Continuing Crimnal
Enterprise (CCE) statute.? The forfeiture provisions in these two

statutes are in personam actions directed against a crimnal

201 Stat. 117, ch. 9, § 24, codified at 18 U.S.C. 8§ 3563, repeal ed
by Pub. L. 98-473, 98 Stat. 1987 (1984) (effective Nov. 1, 1986).

2421 U S.C. § 848. See United States v. Huber, 603 F.2d 387, 396
(2d CGr. 1979) (recognizing RICO as the first nodern federal
crimnal statute to inpose forfeiture as a crimnal sanction
directly agai nst an individual defendant), cert. denied, 445 U S
927 (1980).
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def endant and are dependent upon convicting the defendant of the

underlying RI CO or CCE offense. Unlike civil in remforfeiture

statutes requiring separate civil proceedi ngs against the
property, 2> the RICO and CCE statutes i npose forfeiture directly on
an individual as part of the defendant’s sentence.

As a result of amendnents to the R CO statute in the
Conmprehensive Crinme Control Act of 1984, the RICO forfeiture
statute has three distinct sections. Section 1963(a) provides that

[ W hoever violates any provision of section
1962 of this chapter shall be fined under this
title or inprisoned not nore than 20 years (or
for life if the violation is based on a
racketeering activity for which the maxinmum
penalty includes life inprisonnent), or both,
and shall forfeit to the United States,
irrespective of any provision of State |aw —

(1) any interest the person has acquired
or maintained in violation of section
1962;

(2) any -

(A) interest in;

(B) security of;

(© claimagainst; or

(D) property or contractual right of any kind
af fording a source of influence over;

any enterprise which the person has
est abl i shed, operated, controlled,
conducted, or participated in the
conduct of, in violation of section
1962; and

22 See, e.09., 19 U S.C 88 1595-1624 (custons forfeiture statutes);
21 U.S.C. 88 881-885 (narcotics forfeiture statutes); 49 U S.C
88 781-782 (carriers transporting contraband articles--forfeiture
statutes).
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(3) any property constituting, or
derived from any proceeds which the
person obt ai ned, directly or
indirectly, from racket eering
activity or unl awful debt collection
in violation of section 1962.

The court, in inposing sentence on such person
shall order, in addition to any ot her sentence
i nposed pursuant to this section, that the
person forfeit to the United States al
property described in this

subsection . :

The follow ng sections will analyze the application and scope of
each of these provisions in detail.

2. Section 1963(a)(1) -- Interest Acquired O Mai ntai ned - -
“But For Test”

Section 1963(a)(1l) provides that anyone who violates any
provi sion of Section 1962 nust forfeit to the United States "any
interest the person has acquired or mamintained in violation of
section 1962." This section clearly applies to interests in any
enterprise, legitimte or illegitimate, which were acquired or
mai ntained in the course of engaging in racketeering activity or
through a pattern of racketeering activity in violation of 18

USC § 1962(a) or (b), respectively.? For exanple, if a

23 See United States v. West, 877 F.2d 281, 292 (4th Cir.) (by using
aut onobi | e as col | ateral for drug purchases, defendant "mai ntai ned"
it inviolation of RICO nmaking it forfeitable under 18 U S. C
8§ 1963(a)(1)), cert. denied, 493 U S. 959 (1989); United States v.
Horak, 833 F.2d 1235, 1242-44 (7th Cr. 1987) (holding that the
defendant's job was "acquired and mai ntai ned" through racketeering
activity, and remanding the case to district court to determ ne
whet her defendant's sal ary, bonuses, and pensi on and profit-sharing
pl ans were "acquired and naintained" as a result of racketeering
(continued. . .)
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def endant uses extortion in the course of his racketeering pattern
to obtain ownership or control over a legitimte business, his
interest in that business nmay be forfeited.

Generally, the interest to be forfeited under Section 1963
(a)(1) nust have been acquired or maintained as a result of the
racketeering violation. However, the courts have not uniformy
speci fied what degree of causality is required to establish that
the forfeited property was acquired or maintained as a result of
the racketeering activity. Sone courts have held that there nust
be a "but for" relationship between the of fense and the acqui sition

or mai ntenance of the interest.? However, in United States V.

DeFries, 129 F.3d 1293, 1312-13 (D.C. Gr. 1997), the court ruled
that the “but for” test requires only an adequate “causal |ink

bet ween the property forfeited and the RICO violation” that should

(...continued)
activity).

24 See United States v. Ofchinick, 883 F.2d 1172, 1183-1184 (3d
Cr. 1989), cert. denied, 493 U S. 1034 (1990) (holding that the
governnent failed its burden of proving that the defendant’s
“racketeering activities were a cause in fact of his acquisition of
or mai nt enance of an ownership interest inthe [forfeited] stock”);
United States v. Horak, 833 F.2d 1235, 1242 (7th Cr. 1987)(remand
to determ ne whether the defendant's sal ari es and bonuses subj ect
to forfeiture were obtained solely from the unlawfully obtained
contract or were in part obtained through lawful activities);
United States v. Angiulo, 897 F.2d 1169, 1213 (1st Cir.
1990) (reversed forfeiture of property obtai ned before the def endant
commtted his second racketeering act).
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be determ ned on the facts of each case.? Another court has stated
that the amount subject to forfeiture pursuant to Section
1963(a)(1) need not be directly linked or traced to specific
racketeering acts, but should nerely reflect the scope of the
of f ense. 2°

Prior to the enactnent of Section 1963(a)(3), it was unclear

whet her Section 1963(a)(1) would apply to forfeiture of income or

25

In DeFries, the defendant argued that the governnent failed to
establ i sh an adequat e causal nexus between t he def endants’ unl awf ul
uni on ballot tanpering schene and the salaries they obtained as
union officers followng their successful elections because the
governnment did not prove that the election results would have been
different absent their alleged election fraud. The court of
appeal s rejected this argunent, finding a sufficient causal nexus
bet ween the defendants’ racketeering activities and the forfeited
sal aries because the fraudulent activities were extensive and
infected the entire union election process. DeFries, 129 F.3d at
1313.

26 See United States v. Faul kner, 17 F.3d 745, 775 (5th Cir.), cert.
denied, 513 U S. 870 (1994). In Faulkner, three defendants
involved in a real estate schene using "flip transactions,” which
caused the collapse of a savings and |oan, were convicted under
RICO and ordered to forfeit $40 mllion, $38 mllion, and $22
mllion, respectively, pursuant to Section 1963(a)(1). These
amounts reflected nonies received by the defendants, their
conpani es, and their famlies, but were "acquired or maintai ned" as
a result of the racketeering violation because the defendants
controlled the disbursenments of the proceeds of the Iland
transactions and directed the disbursenents after the funds were
deposited in an account of the defendant’s choosing. But cf.
United States v. Riley, 78 F.3d 367, 370 (8th Cr. 1996) (where RI CO
enterprise was an association-in-fact of several conpanies,
all egation that the defendant used the enterprise to violate RI CO
is not sufficient to make the entire enterprise subject to
forfeiture under Section 1963(a)(1); only the defendant's interest
in the enterprise, not the enterprise itself, was forfeitable
because RICO forfeiture is in personan.
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cash proceeds fromracketeering activity.?  This issue was resol ved

by the Suprenme Court when, in Russello v. United States, 464 U. S.

16 (1983), the Court held that interests subject to forfeiture
under Section 1963(a)(1l) included proceeds derived from any
viol ation of Section 1962. Under Russello, Section 1963(a)(1l) is
applicable to violations of any subsection of Section 1962 and is
not limted to violations of Section 1962(a) or (b). Wi | e
Russell o was pending, in Cctober 1984, Congress enacted Section
1963(a)(3), which codified Russello by specifically including
proceeds or property derived fromproceeds as forfeitable interests
under the RICO statute.?® The Organized Crine and Racketeering
Section recommends that the indictnent allege both Section
1963(a) (1) and Section 1963(a)(3) when the forfeiture of proceeds
I's sought.

3. Section 1963(a)(2) -- Interests in and/or Affording
| nfl uence Over An Enterprise

Section 1963(a)(2) includes under its forfeiture provisions
any:
(A) interest in;

(B) security of;
(C© claimagainst; or

21 Cf. United States v. Marubeni Anmerica Corp., 611 F.2d 763 (9th
Cir. 1980) (proceeds from racketeering activity not subject to
forfeiture) with United States v. Martino, 681 F.2d 952 (5th G
1982) (proceeds are subject to forfeiture), aff'd sub nom Russello
v. United States, 464 U S. 16 (1983).

22 See infra Section IV (B)(4) for further discussion of Section
1963(a) (3).
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(D) property or contractual right of any kind

affording a source of influence over; any

enterprise which the person has established,

oper at ed, controll ed, conduct ed, or

participated in the conduct of, in violation

of section 1962.
Section 1963(a)(2) is directed toward the forfeiture of the
def endant’ s sources of power, other than capital or noney, which
for exanple, mght include personal stock ownership in a
corporation or an interest in a partnershinp. Under Section
1963(a)(2), when a defendant has conducted the affairs of an
enterprise in violation of Section 1962, the defendant's entire
interest inthe enterprise can be forfeited, subject to the court’s
Ei ght h Amendrment proportionality review, even though sone parts of
the enterprise nay not be "tainted" by racketeering activity.? For
exanpl e, one court has held that interests purchased with the funds
froma corporate enterprise that were in an individual defendant's

nane are interests in the enterprise and therefore subject to

forfeiture under Section 1963(a)(2).3*°

2% See United States v. Anderson, 782 F.2d 908 (11th Cr. 1986);
United States v. Walsh, 700 F.2d 846, 857 (2d Gr.), cert. deni ed,
464 U.S. 825 (1983); United States v. Cauble, 706 F.2d 1322, 1349
(5th Cir. 1983), cert. denied, 465 U.S. 1005 (1984); United States
V. Tunnell, 667 F.2d 1182, 1188 (5th G r. 1982). But see United
States v. Busher, 817 F.2d 1409 (9th Cr. 1987) (holding that
forfeiture of defendant's interest in corporation could be so
grossly disproportionate to offense as to vi ol ate Ei ghth Anendnent,
and remanding to district court for determ nati on of
proportionality); see also infra, Section IV (B)(13), Eighth
Amendrment — Excessive Fines.

% See United States v. Washington, 782 F.2d 807 (9th Cir.),
(continued. . .)
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Wil e subsections A B, and C of Section 1963(a)(2) are
limted to interests in, securities of, or clains against the
enterprise, subsection Dis nmuch broader and nakes forfeitabl e any
property or contractual right affording a source of influence over
an enterprise. Under subsection D, any property or interest of a
defendant that is not directly part of an enterprise, but which
allows the defendant to exert control or influence over the
enterprise, is subject to forfeiture.?3 Such interests mght
i nclude voting rights in securities of an enterprise, a nanagenent
contract between the defendant and the enterprise, or even the
right to hold a political or union office.® Moreover, subsection
D applies to instrunmentalities used in the offense, such as
buildings or vehicles used in narcotics transactions, or an
interest in a bank involved in |aundering drug noney, if these
interests afforded a source of influence over the illegal

enterprise.* These forfeitures are subject to the court’s

(...continued)
nodified on other grounds, 797 F.2d 1461 (9th Cr. 1986).

3. See United States v. Thevis, 474 F. Supp. 134, 144 (N.D. Ga.
1979), aff'd, 665 F.2d 616 (5th Cr.), cert. denied, 456 U S. 1008
(1982); see also United States v. Veliotis, 586 F. Supp. 1512

1518-19 (S.D.N. Y. 1984).

32 See United States v. Rubin, 559 F.2d 975 (5th Cir. 1977), vacated
and remanded on ot her grounds, 439 U S. 810 (1978), cert. denied,
444 U.S. 864 (1979).

33 See United States v. West, 877 F.2d 281 (4th Cir.)(two houses
used for storage and sal es of drugs afforded defendant a source of
(conti nued. . .)

164



determ nation of the extent to which they actually afford a source
of influence over the enterprise, the so-called “taint” analysis.

In United States v. MKeithen, 822 F.2d 310 (2d Cr. 1987), a CCE

forfeiture case, the appellate court held that where a set of
buildings only partially (43% afforded a defendant a source of
i nfl uence over an enterprise, the buil di ngs shoul d be subdi vi ded so
that forfeiture would be proportional. OCRS supports such
apportionnments in RICO cases as a matter of policy, in order to
avoi d excessive forfeitures.

Notably, in at least two cases the governnent has been
unsuccessful in obtaining forfeiture of certain assets under the
"source of influence" theory. 1In one instance, atrial court ruled
that the punctuation and grammar of Section 1963(a)(2) required
that the phrase “affording a source of influence over” be read to
nodi fy all prongs of Section 1963(a)(2), so that an “interest in”
the enterprise is not subject to forfeiture unless it also affords
t he defendant a source of influence over the enterprise. Although
this interpretation was arguably inconsistent with the plain

| anguage of the statute, the appellate court declined to order

(...continued)

i nfluence over the enterprise), cert. denied, 493 U. S. 959 (1989);
United States v. Zielie, 734 F.2d 1447 (11th Cr. 1984) (government
successfully forfeited property that was used for storing marijuana
and for counting noney from marijuana sales), cert. denied, 469
U S. 1189 (1985).
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forfeiture of the defendant’s interest in the enterprise.? The
statute was subsequently nodified to correct this interpretation

Nonet hel ess, prosecutors nmust be wary of such of such strict views
of RICOin fornmulating forfeiture theories and pl eadi ngs.

4, Section 1963(a)(3) - - Proceeds

Section 1963(a)(3), which was added to RICOin 1984, codifies

the holding in Russello v. United States, 464 U S. 16 (1983). As

noted i n di scussi ng 1963(a) (1) above, Congress specifically enacted
Section 1963(a)(3) to include forfeiture of proceeds or property
derived from proceeds. Because of this specificity, any proceeds
subject to forfeiture should be alleged under this subsection as
well as Section 1963(a)(1).3% The effect of a forfeiture order
i nvol ving proceeds is simlar to that of a noney judgnent, in that
a defendant is required to forfeit the anount of illicit proceeds

as determned by the court even if the funds used to satisfy the

3 See United States v. Horak, 633 F. Supp. 190, 198-200 (N.D. II1I.

1986), aff'd in part, vacated in part, 833 F.2d 1235 (7th GCr
1987); see also United States v. Ragonese, 607 F. Supp. 649 (S.D

Fla. 1985), aff'd, 784 F.2d 403 (11th Cr. 1986) (holding that
defendant's interest in an apartnent conplex did not afford hima
source of influence over the enterprise because he di sapproved of
drug dealings there, and instead, used it as a tax shelter and
i mproved it).

% See United States v. Argie, 907 F.2d 627, 629 (7th Gr
1990) (hol ding that portion of a car |ease received as paynent for
an unlawful debt was forfeitable under 18 U S. C. 8§ 1963(a)(3));
United States v. Bloone, 777 F. Supp. 208, 210 (E. D.NY.
1991) (Section 1963(a)(3) forfeiture is not I|imted to cash
proceeds; jewelry and watches stolen in robberies were also
forfeitable under this section).
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forfeiture are not tainted. This procedure obviates the need for
tracing the defendant’s assets. |f the defendant cannot provide
funds to satisfy the forfeiture, the court may order forfeiture of
substitute assets up to the value of the forfeited proceeds if
substitute asset forfeitures were included in the indictnment’s
forfeiture pleadings. In that instance, unlike a noney judgnent,
the forfeiture of substitute assets permts the governnent to seize
the forfeited assets and address third party clains — including
creditors — through the ancillary clainms process, discussed in
Section IV(B)(15)(d) infra

Case law provides that, in general, RICO forfeitures under
Section 1963(a)(3) shoul d enconpass the gross, not net, proceeds of
racketeering activity,3® although sone direct costs, such as the
costs of carrying out contracts, may be deducted fromthe anmounts

subject to forfeiture under certain circunstances.?® One court has

% See United States v. Simmons, 154 F.3d 765 (8th Gir
1998) (defendant |iable for gross anmount of bribe noney and not
al l oned t o deduct overhead expenses); United States v. DeFries, 129
F.3d 1293, 1314-15 (D.C. Gr. 1997)(RICO forfeiture includes
federal taxes paid on salaries earned through racketeering
activity); United States v. Lizza Industries, Inc., 775 F.2d 492
(2d Gir. 1985) (district court properly refused to deduct overhead
operating expenses or taxes paid on profits received fromill egal
bid rigging contracts, although direct costs incurred in performng
the contracts were deducted), cert. denied, 475 U S. 1082 (1986);
see also United States v. Jeffers, 532 F. 2d 1101, 1116-17 (7th G r
1976), aff'd in part, vacated in part, 432 U. S. 137 (1977) (hol ding
in a CCE case that jury instructions defining "inconme" as "gross
i ncome or gross receipts" were entirely proper).

37 See United States v. Lizza Industries, Inc., 775 F.2d 492, 498-

(continued. . .)
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stated that "proceeds” are sonmething |less than the gross receipts
of the defendant's insurance business because the gross receipts
i ncl uded amounts needed to pay policyhol ders' clains.?®*® However,
t he def endant has the burden of going forward on this issue, i.e.,
the governnent need not prove the absence of direct costs.?3°
Anot her court has said that the term "proceeds" neans the entire
anount realized from the racketeering activity, including all
proceeds obtained by the defendant, as well as all proceeds
obtained by co-conspirators in furtherance of the racketeering
activity to the extent reasonably foreseeable by the defendant. 4

The Eleventh Circuit has held that property subject to

(...continued)

99 (2d Cir. 1985) (district court properly refused to deduct
over head operati ng expenses or taxes paid on profits received from
illegal bid rigging contracts, although direct costs incurred in
performng the contracts were deducted), cert. denied, 475 U S
1082 (1986); see also United States v. Jeffers, 532 F.2d 1101,
1116-17 (7th Cr. 1976), aff'd in part, vacated in part, Jeffers v.
United States, 432 U.S. 137 (1977) (holding in a CCE case that jury
instructions defining "incone" as "gross i ncone or gross receipts”
were entirely proper).

3% See United States v. Riley, 78 F.3d 367, 371 (8th Cir. 1996).

% See United States v. O chinick, 883 F.2d 1172, 1182 (3d Gr.
1989), cert. denied, 493 U S. 1034 (1990).

40 See United States v. Saccoccia, 58 F.3d 754, 785 (1st Cir. 1995),
aff'g, 823 F. Supp. 994, 1001-03 (D.R 1. 1993)(holding that the
defendants were jointly and severally liable for the entire anount
($136 mllion) laundered by the conspirators on behalf of drug
traffickers, and rejecting the argunent that the $136 nillion they
| aundered nerely passed t hrough their hands and was not "obtai ned”
by them and that the forfeiture should have been limted to the
| aundering fees they had obtained).
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forfeiture under Section 1963(a)(3) is limted to property that a
defendant obtains directly or indirectly as a result of
racketeering activity.* Under this holding, adefendant's interest
in a casino is not forfeitable as proceeds where the defendant
acquired the interest prior to the tinme of the racketeering acts
charged in the indictnment. It should be noted, however, that such
an i nterest mght be subject to forfeiture under Section 1963(a)(2)
If it constituted an interest in or afforded a source of influence
over the enterprise. Prosecutors are reninded to consider all
avai l abl e theories of forfeiture in order to avoid narrow ng the
scope of forfeiture unnecessarily.

One court has held that “doubl e counting” or “doubl e recovery”
through forfeiture is not permssible, and therefore it is inproper
to forfeit nore than the total value of the defendant’s unlawfully
obt ai ned proceeds.* In addition, forfeitures my give rise to
I ssues regarding the relationship of forfeiture to other penalties
or costs associated with the crimnal activity, such as fines,
restitution, and taxes.

In proceeds cases, the assets sought for forfeiture should be
traced and described with as nuch specificity as possible. Bank

account nunbers, |egal descriptions of property, and registration

4 See United States v. Kraner, 73 F.3d 1067, 1076 (11th Cir.),
cert. denied, 117 S. C. 516 (1996).

42 See United States v. Acosta, 881 F.2d 1039 (11th Cir. 1989).
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nunbers of cars, airplanes or boats will facilitate the forfeiture
process. If tracing the proceeds proves difficult, it my be
possible to use the "net worth" nmethod of circunstantial proof to
establish that the defendant had no legitinate or alternative
sources of incone, nmaking his proceeds subject to forfeiture.*

5. Substitute Assets

Section 1963(n), in pertinent part, provides that

[i]f any property [subject to forfeiture], as
a result of any act or omssion of the
def endant -

(1) cannot be located wupon the
exerci se of due diligence;

(2) has been transferred or sold to,
or deposited with, a third party;

(3) has been placed beyond the
jurisdiction of the court;

(4) has been substantial ly
di m ni shed in val ue; or

(5) has been comm ngled with other
property which cannot be divided
w thout difficulty;

the court shall order the forfeiture of any
other property of the defendant up to the
val ue of any property [subject to forfeiture].

43 See United States v. Nelson, 851 F.2d 976, 980-981 (7th Gr.
1988) (upholding net worth approach for CCE forfeiture); United
States v. Harvey, 560 F. Supp. 1040, 1089-90 (S.D. Fla. 1983)
(based on a net worth analysis, court granted a pre-trial
restrai ning order in CCE case preventing the defendant fromselling
or transferring his interest in thirteen specific assets), aff'd,
789 F.2d 1492 (11th CGr.), cert. denied, 479 U S. 854 (1986)
United States v. Lew s, 759 F. 2d 1316, 1327-29 (8th Cir.) (uphol di ng
CCE forfeiture using net worth theory), cert. denied, 474 U S. 994
(1985) .

170



Thi s provision, known as the “substitute assets” provision per its
conpani on section in 21 U.S.C. 8§ 853(p), permts the forfeiture of
a defendant’ s ot herwi se untai nted assets when he has di ssi pated or
ot herwi se disposed of directly forfeitable property of any kind.
As previously discussed in Section |IV(B)(4), substitute assets al so
provide a neans to enforce “noney judgnment” forfeitures ordered
pursuant to Section 1963(a)(3). |If the court enters an order of
forfeiture in the anount of the defendant’s illicit proceeds proved
at trial and the defendant cannot pay that anount, the governnent
may seek the forfeiture of substitute assets up to the anount of
proceeds ordered forfeited.

In order to conply with Federal Rule of Crimnal Procedure
7(c)(2), the exact statutory provisions of Section 1963(m should
be included in the indictnment’s forfeiture pleadings in order to
put the defendant on notice of the governnent’s intent to seek such
forfeitures. Such | anguage also puts all potential parties on
notice of the governnent’s intent and may be of particular |egal
significance in defeating clains by persons who have received
tainted assets fromthe defendant after indictnent.

As discussed in Section IV(B)(6) infra, only the Fourth
Circuit currently permts the pretrial restraint of potential
substitute assets. In other circuits, the governnment nust make an
i nfornmed deci sion whether to nanme potential substitute assets in

the indictnent. Identifying such assets effectively notifies the
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def endant of exactly which assets the governnment will seek if the
underlying forfeiture cannot be satisfied, thus affording the
def endant an opportunity to transfer those itenms in an attenpt to
defeat eventual forfeiture. Absent some nmeans of restraining such
assets, listing potential substitute assets in the indictnment nmay
be of Ilittle value. However, if real property represents a
potentially valuable substitute asset, the governnent should
consi der naming the property in the indictnent and filing a |Lis
pendens against it. |If a third party then buys the property from
t he defendant, the governnment could seek to void the transfer and
obtain forfeiture because the buyer had constructive know edge of
t he governnent’s asserted interest.

If the issue of forfeiture is presented to the jury for its
special verdict (see Section [V(B)(10)infra), no nention of
substitute assets is made. Under Section 1963(n), it is solely
Wi thin the court’s authority to order the forfeiture of substitute
assets. The issue of substitute assets can only be reached after
the jury renders a special verdict that certain assets of the
defendant are subject to forfeiture under 1963(a), e.g., the
proceeds of racketeering activity or property affording a source of
i nfluence over the enterprise. |If those assets are not avail able
by the defendant’s act or om ssion per 1963(n), only then may
substitute assets be sought for forfeiture.

If the jury has ordered forfeiture and those assets are
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unavail able through the defendant’s acts or omssions, the
governnment should file a nmotion for forfeiture of substitute
assets. The notion should include, as an attachnment, an affidavit
stating that the forfeited property is wunavailable, that the
unavailability is due to the defendant’s actions within one of the
statutory categories of Section 1963(m, that the defendant has an
interest in the asset to be substituted, and the approxi mate val ue
of the substitute asset. The affidavit nmay be executed by either
the governnent’s counsel or a case agent. If post-tria
depositions have been taken (see the discussion of 1963(k) in
Section IV(B)(15)(c) infra), relevant excerpts may be provided to
the court.

Note that if substitute assets are declared forfeited by the
court, the government nust still carry out the ancillary clains

process. See Post-Trial Proceedings, Section IV(B)(15)(d) infra.

6. Pre-trial Restraints

a. CGeneral Consi derations

Acritical stepinthe forfeiture process involves preserving
the availability of the property subject to forfeiture. \Wen a
def endant or prospective defendant |earns that his assets nay be
subject to forfeiture, the defendant nay dispose of or transfer

assets to conceal themfromthe governnent or attenpt to transfer

173



a portion to his attorney in anticipation of attorney fees.* To
prevent disposal of forfeitable property, 18 U S.C. 8§ 1963(d)
aut hori zes the district courts to enter restraining orders or take
other action necessary to preserve the availability of the

property. The United States Attorneys’ Mnual requires that all

proposed restraining orders under 8 1963(d) be reviewed and
approved by OCRS before being submtted to any federal judge or
magi strate for consideration

Chal l enges on the ground that the entry of a pre-trial
restraining order is inconsistent with the presunption of i nnocence
have been rejected by nbst courts.* Prior to the 1984 anendnents,
Rl CO cont ai ned no guidelines for courts to follow in inplenmenting
pre-trial restraining orders. As a result, courts differed as to
whet her an adversarial hearing on the propriety of a restraining

order was constitutionally mandated,* and if so, what kind of

4 See United States v. Long, 654 F.2d 911 (3d Cir. 1981); United
States v. Bello, 470 F. Supp. 723, 725 (S.D. Cal. 1979).

% See United States v. Ferrantino, 738 F.2d 109, 110 (6th Gir.
1983); United States v. Scalzitti, 408 F. Supp. 1014 (WD. Pa.
1975), appeal dism ssed, 556 F.2d 569 (3d Gr. 1977); United States
v. Bello, 470 F. Supp. 723, 724 (S.D. Cal. 1979). But see United
States v. Crozier, 777 F.2d 1376, 1383-84 (9th Gr. 1985) (holding
parts of 1984 CCE forfeiture amendnents unconstitutional because
they permt freezing of assets without providing a hearing to
defendants or third parties); United States v. Mandel, 408 F. Supp.
679, 682 (D. Md. 1976) ("entry of a restraining order at this tine
woul d be substantially prejudicial to the defendants").

4 See United States v. Scalzitti, 408 F. Supp. 1014 (WD. Pa.
1975), appeal dism ssed, 556 F.2d 569 (3d Cr. 1977) (defendant's
(continued. . .)
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evi dence woul d be all owed*” and what burden the governnent needed
to neet to sustain the order.*® The 1984 anendnents specified and
broadened the authority of the courts to take pre-trial neasures,
but | eft unresol ved rel ated i ssues, such as the governnent's burden
of proof when seeking a tenporary restraining order for potentially

forfeitabl e property.“

(...continued)

"“contention that he has been deprived of his property w thout due
process is premature”); United States v. Crozier, 674 F.2d 1293,
1298 (9th Cir. 1982), vacated, 468 U. S. 1206 (1984), on remand, 777
F.2d 1376 (9th G r. 1985) (sanctions under civil and crimna
statutes involve questions of due process); United States v.
Uni nex, 991 F. 2d 546 (9th G r. 1993) (holding, without specifically
overruling Crozier, that before a hearing on a pretrial, post-
i ndictment TROis required, the defendant nust showthe need to use
the assets to retain counsel).

47 Conpare United States v. Spilotro, 680 F.2d 612, 619 n.4 (9th
Cr. 1982) with United States v. Harvey, 560 F. Supp. 1040, 1087-88
(S.D. Fla. 1982).

48 Conpare United States v. Harvey, 560 F. Supp. 1040, 1087-88
(S.D. Fla. 1982) (government nust establish by a preponderance of
the evidence that it is likely to convince a jury beyond a
reasonabl e doubt that the defendant is guilty of violating RI CO or
CCE and that the property at issue is subject to forfeiture) wth
United States v. Veliotis, 586 F. Supp. 1512, 1521 (S.D.N. Y. 1984)
(governnent nust denonstrate probable cause to believe that
defendant's property is subject to forfeiture); see also United
States v. Beckham 562 F. Supp. 488, 490 (E.D. Mch. 1983)
(governnent nust prove by clear and convincing evidence that the
property was involved in a RRCOviolation, that it woul d be subj ect
to forfeiture under the statute, and that there are reasonable
grounds to believe that the defendant is likely to make the
property i naccessible to the governnent prior to the conclusion of
the trial); United States v. Mandel, 408 F. Supp. 679, 681-82 (D
Md. 1976) (the guidelines governing the issuance of a prelimnary
injunction in a civil case should be applied to provide m nina
gui dance as to entry of a restraining order under RICO).

% See United States v. Riley, 78 F.3d 367, 370 (8th Cr
(continued. . .)
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One appellate court initially held that potential substitute
assets could be restrained pre-trial.® However, every court that
has since considered that issue has denied the restraint of
potential substitute assets due to the |anguage of Section
1963(d) (1), which does not expressly incorporate the substitute
asset provisions of Section 1963(n).° 1In those circuits that do
not permt pretrial restraint, prosecutors may ask the court to
requi re the execution of a satisfactory perfornmance bond equal to

the val ue of the substitute assets.

(...continued)

1996) (hol ding that "the governnment nust denonstrate in a hearing
that the RICO defendant is likely to be guilty and that the
property to be restrained is subject to forfeiture . . . . The
preconviction restraining order should include specific findings
permtting an appellate court to determ ne whether the property
restrained is subject to forfeiture."); United States v. Perholtz,
622 F. Supp. 1253, 1259 (D.D.C. 1985) (government nust show
"substantial Iikelihood that failure to enter order will result in
property being destroyed, renoved, or otherw se nmade unavail abl e
for forfeiture, and that the need to preserve the availability of
the property outwei ghs the hardship on defendant”); United States
v. Thier, 801 F.2d 1463, 1470 (5th Cr. 1986) (grand jury findings
contained in indictnment have wei ght, but are rebuttable on issue of
commi ssion of offense and forfeitability of assets), nodified, 809
F.2d 249 (1987).

% See In re Billman, 915 F.2d 916, 920 (4th Cr. 1990), cert.
deni ed, 500 U. S. 952 (1991); see also United States v. Regan, 858
F.2d 115, 121 (2d Cir. 1988)(holding limted to pretrial restraint
of proceeds by United States v. Gotti, 155 F.3d 144 (2d Cr.
1998)).

51 See United States v. Gotti, 155 F.3d 144 (2d Cr. 1998); United
States v. Riley, 78 F.3d 367, 371 (8th Cir. 1996); United States v.
Ri pi nsky, 20 F.3d 359, 362-63 (9th Cr. 1994); In re Assets of
Martin, 1 F.3d 1351, 1357-61 (3d GCir. 1993); United States V.
Fl oyd, 992 F.2d 498, 502 (5th Cr. 1993)(21 U.S.C. 8§ 853). See
also United States v. Cark Beach Field, 62 F.3d 246, 248 (8th G r
1995) (construing 18 U. S.C. § 982).
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Two courts of appeal s have held that portions of the virtually
identical CCE forfeiture anmendnents unconstitutionally deny due
process in that they permt the district court to freeze assets
without a hearing until after the defendant is convicted.® The
Tenth Circuit has ruled, however, that a tenporary restraining
order for a CCE forfeiture case is proper w thout a hearing where
there is an indictnment that supplies the probable cause for the
restraint.® Note, also, that the Organi zed Cri ne and Racket eering
Section requires that the tenporary restraining order be drafted to
permt the defendant’s access, upon notion to the court and with
notice to the United States, to reasonable |living expenses® and,
in certain cases involving legitimte businesses, to reasonable

busi ness expenses. In this vein, government counsel should not

2 See United States v. Harvey, 814 F.2d 905, 928 (4th Cr. 1987)
(ex parte tenporary restraining order after indictnent wthout any
post - deprivation hearing other than trial violates Fifth Arendnent
due process guarantees); United States v. Crozier, 777 F.2d 1376,
1382-84 (9th G r. 1985) (unconstitutional to freeze assets w thout
hearing); but cf. United States v. Thier, 801 F.2d 1463, 1466-70
(5th Gir. 1986) (forfeiture under a tenporary restraining order
i ssued in CCE case proper where adversarial hearing conformng to
Fed. R Cv. P. 65 held pronptly after ex parte order granted),
nodi fied, 809 F.2d 249 (5th Gr. 1987); United States v. Perholtz,
622 F. Supp. 1253, 1256 (D.D.C. 1985) (tenporary restraining order
can issue after hearing where governnent shows |ikelihood of
prevailing on RICOcharge and that property is likely forfeitable).

% See United States v. Musson, 802 F.2d 384, 385 (10th Cir. 1986).
See also United States v. Keller, 730 F. Supp. 151, 162 (N.D. II1.
1990) (need for hearing on pre-trial TROis determ ned by bal anci ng
government's interests against those of defendant; here, where
there was no factual dispute about probable cause, no hearing was
required).

** See United States v. Madeoy, 652 F. Supp. 371, 376 (D.D.C. 1987).
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oppose a defendant’s reasonabl e requests for such provisions.

In appropriate cases, a pre-trial restraining order is an
effective nmeans of preventing the defendant from liquidating or
otherwise renoving forfeitable property from the court's
jurisdiction. Whether a pre-trial restraining order should be
sought usual ly invol ves bal anci ng between the need to separate the
defendant from his illegally acquired property and the need to
protect innocent third persons. Because such orders can have, or
appear to have, a substantial negative inpact on individuals and
entities who may not have commtted any w ongdoing, the Crim nal
Divisionin md-1989 i ssued guidelines to ensure that the pre-trial
RICO Tenporary Restraining Oder provisions are used fairly.?>s
Under these guidelines, which are reprinted in full at Appendix B
to this Manual, before seeking a tenporary restraining order, a
prosecutor nust nmake a careful assessnent of whether freezing the
defendant's assets would do nore damage than good when the
interests of innocent persons are weighed in the bal ance. Thi s
assessment is particularly inportant when a |l egitimte business is
i nvol ved. In addition, the prosecutor nust nake certain public
statenents that clarify the exact nature of the restraints being
sought to mnimze the negative inpact on legitinmate interests.
Al so, under the guidelines (and as noted above), the United States

Attorneys' offices are required to tinmely submt any proposed Rl CO

> See Crimnal Resources Manual at § 2084 (reprinted at Appendi x
B, infra).
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Tenporary Restraining Order to the Organi zed Cri ne and Racket eeri ng
Section for review and approval prior to filing the TRO

Pretrial restraint may al so affect the defendant’s ability to
retain counsel. Though courts have interpreted RICOto permt pre-
trial restraint without a hearing in both pre-indictnment and post -
indictment settings,®® courts have routinely permtted post-
restraint pretrial hearings if the restraint inplicates the
defendant’s Sixth Amendnent right to counsel.?®’

As noted above, pretrial restraint nay also affect third
parties who have an interest in the seized property. Secti on
1963(i) provides that third parties generally may not litigate
their interest in property prior to the entry of the order of
forfeiture. However, due process considerations may permt third
parti es whose property is subject to restraint to be heard on the
reasonabl eness of the restraint. For exanple, one district court
has permtted a third party to challenge an ex parte restraining

order.®® In that case, a non-RlI CO defendant held funds jointly with

56

See United States v. Mnsanto, 924 F.2d 1186 (2d G r. 1991);
United States v. Bissell, 866 F.2d 1343 (11" Cir. 1989).

57

Monsant o, 924 F.2d at 1195-97 (post-restraint hearing required if
def endant needs restrai ned property to retain counsel in crimnal
case); see also, e.qg., United States v. Jones, 160 F.3d 641 (10"
Cr. 1998)(if defendant neets initial burden show ng he has no
funds other than restrained assets to retain counsel, hearing is
required). See also infra Section IV (B)(12).

8 See United States v. Seigal, 974 F. Supp. 55, 58 (D. Mass. 1997).
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her husband, who was a RI CO defendant. Wile the third party could
not challenge the validity of the indictnent, the district court
held that, based in part on the conplexity of the trial and the
expected length of the proceedings, due process afforded third
parties alimted but tinmely pretrial opportunity to challenge the
restraining order as "clearly inproper”™ on the ground that the
property was not available for forfeiture. The district court al so
held that, wunder Section 1963, the court had the statutory
discretion to nodify a restraining order if it is "clearly
inproper” in light of the congressional goals of preserving only
that property which is available for forfeiture.

Currently, the prevailing viewis that property held by third
parties may be restrained to preserve the governnment’s interest.>®
Nonet hel ess, sone courts have declined to restrain property held by
third parties or to make restraining orders applicable to third
parties. And while pretrial restraint may be issued, third

parties are often permitted to have a hearing on the restraint of

59

See United States v. Kirschenbaum 156 F.3d 784 (7" Gr
1998) (court restrains property held in nanme of defendant’s wfe
after finding defendant to be true owner).

60

See United States v. Riley, 78 F.3d 367 (8" Cir. 1996) (court may
not appoint receiver where only the defendant’s interest in the
corporation, but not the corporation itself, 1is subject to
forfeiture).
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their property.®

b. VWhen to file a pre-trial restraining order

The prosecutor can seek a pre-trial restraining order at one
of three stages:

(1) Upon the filing of an indictnment or information

Under Section 1963(d)(1)(A), a court nmy take appropriate
action upon the filing of an indictnment or information that charges

a violation of Section 1962 and al | eges that property sought to be

forfeited would, in the event of conviction, be subject to
forfeiture. For exanmple, the court may, at the governnent's
request, issue an order enjoining a defendant from destroying,

concealing, or transferring any property that is subject to
forfeiture. Notably, one court has held that such an order cannot
be issued to restrain property that is not itself subject to
forfeiture, even though that property may | ater be used to satisfy
a forfeiture judgnent under the fungibility doctrine.® A court
may, however, inpose reasonable restraints on third parties, such
as banks, when necessary to preserve the status quo.% O course,

any restraint nust be tailored to cause the least intrusion

61

See Roberts v. United States, 141 F.3d 1468 (11'" Gr. 1998) (if
third party’ s property is restrained and defendant is a fugitive,
third party’s remedy is to ask court for order anending restraint
and file interlocutory appeal if unsuccessful).

62 See United States v. Chinn, 687 F. Supp. 125, 127 (S.D.N. Y
1988) .

63 See United States v. Regan, 858 F.2d 115, 119-22 (2d Cir. 1988).
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possi bl e and shoul d be sought only when absol utely necessary.

The Senate Report on the 1984 anendnents states that the
"probabl e cause established inthe indictnment or informationis, in
itself, a sufficient basis for issuance of a restraining order."®
This statenment responded to a series of Nnth GCrcuit cases

beginning with United States v. Crozier, 674 F.2d 1293 (9th Cr.

1982), vacated, 486 U.S. 1206 (1984), on remand, 777 F.2d 1376 (9th
Cir. 1985), which held that the due process clause requires an
evidentiary hearing on the issue of probable cause before a
restrai ning order can be issued. ®

However, nany due process issues can be avoided sinply by
enploying legal alternatives to restraining the property. In a
1993 civil forfeiture case, the Suprenme Court held that (absent
exi gent circunstances) the seizure of real property always requires

notice to the property owner and an opportunity to be heard as a

64 S, Rep. No. 98-225, 98th Cong., 1st Sess. 202 (1983). See also
United States v. Misson, 802 F.2d 384, 385 (10th Gr. 1986)
(i ndi ctnment supplied probable cause for restraint).

6 The Ninth Circuit has since nodified its position concerning
hearings required to restrain assets necessary to pay attorney's
fees. The defendant nust first show the need to use the assets to
retain counsel. After such a need is established, a hearing is
required, where the noving papers, including affidavits, are
sufficiently specific and detailed to permt the court to concl ude
that a claimis present. Only if the allegations are sufficient
and a factual basis is raised is a hearing required. United States
V. Uninmex, Inc., 991 F.2d 546, 551 (9th G r. 1993).
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matter of due process.® Notw thstanding the apparent breadth of
thi s decision, however, the Court in dicta suggested alternatives
to the governnment’s sei zing real property, notably the use of alis
pendens under relevant state law. The Court drew a distinction

between a “seizure” and a |lis pendens, in that the latter nmerely

puts the world on notice of the governnent’s clained interest in
the property but otherw se does not inpair the owner’s use and

enjoynent of the real property. Because use of the |is pendens

avoids the due process issue entirely, filing a notice of lis
pendens either with a copy of the indictnent attached or by express
reference to the existing indictment and posting a copy at the
property site (the “post and wal k” nmet hod) has becone t he preval ent
net hod of preserving real property for forfeiture,® and obviates

the need for a hearing unless a third party can denonstrate that

the |is pendens itself inposes extrene hardship.

Though the Court’s |is pendens suggestion has proven hel pful

inreal property seizures, situations will arise involving personal
property in which restraint mght still be necessary. Because
crimnal forfeiture statutes such as R CO include specific

procedures for injunctions and restraining orders, courts have

66

See United States v. Janes Dani el Good Real Property, 510 U. S. 43
(1993).

67

See Aronson v. City of Akron, 116 F.3d 804, 810 (6'" Cir. 1997)
(because lis pendens is not a taking, filing lis pendens w thout
prior notice did not violate defendant’s due process).
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tended to order restraint under those procedures and only then
consider post-restraint challenges. Whet her such chall enges
warrant a hearing is often fact-dependent. Several courts have
concluded that sonme type of evidentiary hearing is required.?®8
Not wi t hstanding the statements in the Senate Report, prosecutors
shoul d consult with the Organized Crine and Racketeering Section
whenever due process issues arise regarding a pre-trial restraining
order heari ng.

If a court requires a hearing regarding the issuance of a

restraining order, the prosecutor will be faced with a strategic
decision, i.e., whether to chance prenmature disclosure of the
governnment’s case or forego the restraining order. Vari ous

decisions, such as that in Crozier, allow courts to entertain
chall enges to the validity of the indictnment and t hus require that
t he governnent prove the nerits of the underlying crimnal case and
forfeiture count, and possibly, to put on witnesses well in advance

of trial.® Although Section 1963(d)(3) was enacted to ease the

68 See United States v. Harvey, 814 F.2d 905, 928 (4th Cir. 1987);
United States v. Thier, 801 F.2d 1463, 1466-69 (5th Gr. 1986),
nodi fied, 809 F.2d 249 (5th Cr. 1987); United States v. Crozier,
777 F.2d 1376, 1383-84 (9th Cir. 1985); United States v. Perholtz,
622 F. Supp. 1253, 1256 (D.D.C. 1985); United States v. Rogers, 602
F. Supp. 1332, 1344 (D. Colo. 1985). See also Fort Wayne Books,
Inc. v. Indiana, 489 U S. 46, 64-67 (1989) (in a case involving an
obscenity prosecution under a state RICO statute, it violated the
First Anmendnent to permit pre-trial seizure of expressive materials
presunptively protected by the First Amendnent based only on
probabl e cause that a RI CO violation had occurred).

¢ See United States v. Spilotro, 680 F.2d 612, 616-18 (9th GCr.
(continued. . .)
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government's burden by providing that a court nay receive and
consi der evidence and i nformati on at a pre-trial hearing that would
be inadm ssible under the Federal Rules of Evidence, thereby
allowing for the presentation of hearsay evidence, neeting the
requirenments of Crozier and simlar cases can nake obtaining a
restraining order potentially risky to the governnent’s case in
chief. Accordingly, the prosecutor’s decision whether to pursue a
pre-trial restraining order after a court orders a hearing depends
on a case-by-case analysis of the nature and circunstances of the
case and the requirenents placed on the governnment by the court.

(2) Prior to filing an indictnent

Section 1963(d) (1) (B) provides for pre-indictnent restraining
orders under certain circunstances. First, as discussed above,
there nmust be notice to persons appearing to have an interest in
the property and an opportunity for a hearing. Second, the court
must determ ne that:

1) there is a substantial probability that the United States

will prevail on the issue of forfeiture;

2) failure to enter the order will result in the property

bei ng destroyed, renoved fromthe jurisdiction of the court,

or otherw se made unavailable for forfeiture; and

3) the need to preserve the availability of the property

through the entry of the requested order outweighs the

(...continued)
1982) .
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har dshi p on any party agai nst whomthe order is to be entered.
Pre-indi ctment orders obtained under Section 1963 (d)(1)(B) are
effective for ninety days unless the order is extended for good
cause or an indictnment or information is filed within that tine.

(3) Ex parte pre-indictnent restraining order

A tenporary ex parte pre-indictnent restraining order may be
obt ai ned by the government pursuant to Section 1963(d)(2) if the
governnent can denonstrate that:

1) there is probable cause to believe that the property

i nvolved is subject to forfeiture; and

2) the provision of notice will jeopardi ze the availability of

the property for forfeiture.
A tenporary restraining order under Section 1963(d)(2) is valid for
only ten days, unless extended for good cause or the party agai nst
whom it is entered consents to an extension. Section 1963(d)(2)
al so provides that, where a hearing is requested concerning the ex
parte order, it nust be held at the earliest possible tinme and

prior to the expiration of the tenporary order.’ NOTE: Prosecutors
are required to obtain approval from the Oganized Crine and
Racketeering Section prior to making ex parte application for

tenporary restraining orders or simlar relief under the crimna

° See United States v. lLewis, 759 F.2d 1316 (8th Cir.) (sharply
criticizing, in dicta, trial court's issuance of an ex parte
tenporary restraining order in a CCE case), cert. denied, 474 U S
994 (1985).
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RI CO statute. ™

7. Drafting Forfeiture Al egations

Rule 7(c)(2) of the Federal Rules of Crimnal Procedure
provi des t hat
[n]o judgnent of forfeiture may be entered in
a crimnal proceeding unless the indictnent or
the information shall all ege the extent of the
i nterest or property subject to forfeiture.
By including the proposed forfeiture in the indictnent or
i nformati on, the defendant is put on notice of the forfeitures that
may be inposed if conviction on the underlying charge occurs.
In drafting forfeiture allegations, the wording of the RI CO
statute should be followed as closely as possible.” Wile broad

forfeiture allegations have been upheld,”™ interests and property

subject to forfeiture should be described with as nuch specificity

™ For cases involving TRGs wunder other crimnal forfeiture
provi sions, contact the Asset Forfeiture and Money Laundering
Section. See United States Departnent of Justice, Handbook on the
Conpr ehensive Crine Control Act of 1984 and Ot her Crimnal Statutes
Enacted by the 98th Congress (Decenber 1984).

2 See United States v. Diaz, 190 F.3d 1247 (11*M Gir
1999) (governnent conplies with Rule 7(c)(2) and due process if the
i ndi ctment tracks the | anguage of the forfeiture statute); United
States v. Sarbello, 985 F.2d 716, 718 (3d G r. 1992)("concl usory
forfeiture allegation in the indictnent that recognizably tracks
the language of the applicable crimnal forfeiture statute
satisfies Rule 7(c)(2); mnor incongruities in the tracking of
all egations under RICO 8§ 1963 will not fatally flaw forfeiture
notice.").

* See United States v. Standard Drywall Corp., 617 F. Supp. 1283,
1295 (E.D.N. Y. 1985); United States v. Rainondo, 721 F.2d 476, 477
(4th Cr. 1983), cert. denied, 469 U S. 837 (1984); United States
v. Boffa, 688 F.2d 919, 939 (3d G r. 1982), cert. denied, 465 U. S.
1066 (1984).
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as possible.”™ |f certaininterests or property cannot be descri bed
with specificity, it is better to include themin the forfeiture
allegations to the extent possible (such as a street address
wi thout the attendant plat description). Wil e specificity is
preferred, appropriate qualification |anguage should be used to
describe certain assets such as the sum of the defendant’s RICO
proceeds, e.g., “approxinmately $500,000 in U S. currency.”

It should be noted that, because forfeiture allegations are
nerely notice pl eadi ngs (unlike the of fenses charged), they may be
clarified or even supplenented by a bill of particulars with the
trial court’s approval.’” Wen used in this fashion, the governnent
can correct errors in the initial forfeiture allegations (such as
flawed VIN nunbers or property descriptions) wthout having to
supersede the indictnment. Bills of particulars are also useful in
cases where specific forfeitable assets are identified after the
i ndi ctment has been returned. If, for exanple, the indictnent
named several vehicles for forfeiture as proceeds of the

defendant’s crime and anot her vehicle is subsequently identified,

“See United States v. Payden, 623 F. Supp. 1148 (S.D.N. Y. 1985)
(CCE)

75

See United States v. Anend, 791 F.2d 1120, 1125 (4th Cr.) (CCE),
cert. denied, 479 U.S. 930 (1986); United States v. G anmatikos,
633 F.2d 1013, 1024 (2d Cr. 1980) (CCE); United States v.
lanni el l o, 621 F. Supp. 1455, 1478 (S.D.N. Y. 1985), aff'd, 808 F. 2d
184 (2d Cir. 1986), cert. denied, 483 U S. 1006 (1987).
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the government (with the court’s pernission”™) can file a bill of
particulars nam ng the new y-discovered vehicle for forfeiture
wi t hout having to supersede the indictnent.

Finally, the forfeiture allegations should clearly state the
forfeiture theory (i.e., Section 1963(a)(1), (2) or (3)) applicable
to each interest. As previously noted, property can be subject to
forfeiture under nore than one subsection of Section 1963(a). Each
theory of forfeiture can then be considered by the jury in
renderi ng special verdicts of forfeiture, discussed in Section IV
(B)(10) infra.

Note that a new proposed Rule 32.2, Fed. R Cim P., is
scheduled to take effect on Decenber 1, 2000, that wll
substantially affect crimnal forfeiture proceedings. The newrule
requires, anmong other matters, that "the indictnment or information
contain[] notice to the defendant that the governnent will seek the
forfeiture of property as part of the sentence," but does not
require that the indictnment or information allege "the extent of
the interest subject to forfeiture,” as does current Rule 7(c)(2),
Fed. R Cim P. The proposed newrule alsolimts the jury' s role
in crimnal forfeiture to determ ning "whether the governnent has
established the requisite nexus between the property and the

of fense commtted by the defendant.”

76

Rule 7(f), Fed. R Crim P. (“The court may direct the filing of
a bill of particulars . . . .”). The governnment nust obtain | eave
of the court to file a bill of particulars.
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8. Bur den of Proof

In Libretti v. United States, 516 U. S. 29 (1995), the Suprene

Court held that the forfeiture penalties provided pursuant to 21
U S.C 8 853 were elenments of the sentence and were not el enents of
the drug offense to which the defendant pled guilty. Therefore,
the Suprenme Court also held that: (1) Rule 11(f), Fed. R Cim P.,
whi ch requires the district court to determ ne a factual basis for
a plea of guilty to an offense, does not require a district court
to inquire into the factual basis for a stipulated forfeiture of
assets enbodied in a guilty plea agreenent regarding a drug
of fense; and (2) the right to a jury determnation of forfeiture
pursuant to Rule 31(e), Fed. R Cim P., is statutorily based and
is not required by the United States Constitution.

Following Libretti, some courts have ruled that, because
forfeiture is part of the sentence and is not an elenent of the
of fense, the burden of proof on the issue of RICO forfeiture is a
preponderance of the evidence, which governs other sentencing

matters, and not proof beyond a reasonable doubt.’” However, in

77

See United States v. Bellono, 176 F.3d 580, 595 (2d Cr. 1999);
United States v. DeFries, 129 F.3d 1293, 1312-13 (D.C. Gr. 1997).
Cf. United States v. Houlihan, 92 F. 3d 1271, 1299 n. 33 (1%t Cr.
1996) (indicating, wthout deciding, that the preponderance of the
evi dence test may apply to RICO forfeitures).

Prior to Libretti, the followng courts either ruled or
inplied that the burden of proof for RICO forfeiture was proof
beyond a reasonabl e doubt: United States v. Pellulo, 14 F.3d 881,
901-06 (3d Cir. 1994); United States v. Horak, 833 F.2d 1235, 1243

(continued. . .)
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United States v. Voigt, 89 F. 3d 1050, 1083-84 (3d Cir. 1996),

decided after Libretti, the Third Grcuit in dictumreaffirnmed its

pre-Libretti decision in Pellulo, supra n.77 Section IV, that as a

matter of statutory construction the proof beyond a reasonable
doubt standard applies to RICO forfeiture, even though the Third
Crcuit went on to hold that the preponderance of the evidence
standard applies to noney | aundering related forfeiture pursuant to
18 U.S.C. § 982(a)(1).

In light of this continuing conflict, prosecutors should
consult with the Organized Crinme and Racketeering Section before
seeking RICO forfeiture under a standard less than beyond a
reasonabl e doubt .

9. Bi furcation of Trial

Wiile there is no statutory provision requiring a separate
hearing to present additional evidence related specifically to
forfeiture, forfeiture practice has evolved to include bifurcated
trial proceedings in which crinmnal forfeiture is considered only
after conviction. The procedure is akin to death penalty cases in
whi ch puni shnent is considered separately fromthe nerits to avoid
either confusion or prejudice by the jury. The Fifth Grcuit
expressed its preference for bifurcation shortly after the current

crimnal forfeiture statutes were enacted (see United States V.

I(...continued)

(7th Cir. 1987); United States v. Cauble, 706 F. 2d 1322, 1347-48
(5" Cir. 1983), cert. denied, 465 U S. 1005 (1984); United States
v. Pryba, 674 F. Supp. 1518, 1521 (E.D. Va. 1987).
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Cauble, 706 F.2d 1322, 1348 (5'" Cir. 1983)), and bifurcation is
clearly the trend, particularly in conplex cases. The Third
Circuit has since held that forfeiture proceedings nust be
bi furcated from the case in chief of crinmnal trials.” Oher
circuits, however, have given the trial courts nore discretionwth
respect to bifurcation.’” In many instances, it is to the
governnent’ s advantage to request bifurcation in order to sinplify
the case for the jury.

In many instances, the governnment will present nuch of the
evidence pertaining to forfeiture during the guilt phase of the
trial as it relates to an element of an offense at issue. For
exanple, if the defendant is charged with a racketeering act
i nvolving noney |aundering for purchasing a residence using
proceeds fromthe racketeering activity, the facts giving rise to

forfeiture and the property deed reflecting the defendant’s

s See United States v. Ofchinick, 883 F.2d 1172, 1182 n.8 (3d Gir.
1989), cert. denied, 493 U S. 1034 (1990); United States V.
Sandini, 816 F.2d 869 (3d Cr. 1987); see also United States v.
Pryba, 674 F. Supp. 1518 (E.D. Va. 1987) (exanple of bifurcated
trial).

® See United States v. West, 877 F.2d 281, 292 (4th Cir.) (order
of proof within discretion of trial court, where defendant had
anpl e opportunity to argue and present evidence on forfeiture
i ssues), cert. denied, 493 U S 869 (1989); United States v.
Fel dnman, 853 F.2d 648, 662 (9th Cir. 1988) (sufficient bifurcation
can be achieved with separate jury deliberations and additiona
argunment; new evidence can be introduced in trial court's
di scretion), cert. denied, 489 U S 1030 (1989); United States v.
Perholtz, 842 F. 2d 343, 367 (D.C. Gir.)(due process not viol ated by
district court's refusal to hold a bifurcated forfeiture
proceedi ng, where jury instructions provided safeguards), cert.
deni ed, 488 U. S. 821 (1988).
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purchase will be introduced during the case in chief to prove the
of fense. In a bifurcated proceedi ng, however, the governnment will
not actually seek forfeiture of the property unless and until the
jury has found the defendant guilty of the rel evant of fense giving
rise to forfeiture

During the forfeiture portion of the trial, the parties can
make openi ng statenents, present testinony and evidence, and nmake
cl osing argunents. &

10. Forfeiture Special Verdicts

Speci al verdict fornms nmust be used so that the jury can make
specific findings as to the proposed forfeiture.® The jury is
asked whet her the property at issue is subject to forfeiture under
each applicabl e theory, and asked to record its verdict on the form
provi ded. Note that jurors are not permtted to apportion or
mtigate the proposed forfeiture. As in the case in chief, it is

the jury’'s role to nmke findings of fact. Questions of

80 See United States v. Feldnan, 853 F.2d 648, 662 (9th Cir. 1988);
United States v. Real Property Located at 1808 D anpbnd Spri ngs
Road, Virginia Beach, Virginia, 816 F. Supp. 1077, 1084 (E D. Va.
1993) (dicta).

8 See Fed. R Cim P. 31(e). See also United States v. Saccocci a,
58 F. 3d 754, 785 (1st Cir. 1995) (special verdict fornms not required
if forfeiture phase is not tried by a jury), cert. denied, 517 U. S
1105 (1996); United States v. Ham 58 F.3d 78, 83 (4th
Cr.)(district court cannot enter order of forfeiture unless the
jury has entered a special verdict regarding the extent of the
defendant's interest in the property), cert. denied, 516 U S. 986
(1995); United States v. Kravitz, 738 F.2d 102, 103 (3d Cir. 1984),
cert. denied, 470 U. S. 1052 (1985); United States v. Cauble, 706
F.2d 1322, 1346 n.90 (5th Cr. 1983), cert. denied, 465 U S. 1005
(1984).
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proportionality of the forfeiture and simlar issues are questions
of law addressed to the court only after the jury has ordered an
asset forfeited.

The special verdict formmnust clearly and precisely describe
the forfeitable interests under consideration. Notably, one court
has struck down a forfeiture of property that was insufficiently
described in a special verdict form 82

It is also possible for both sides to stipulate to having the
forfeiture issue decided by the court instead of by a special jury
verdict, or even to stipulate to the extent of forfeiture in the
event of conviction. 8

11. Joint and Several Liability

82 See United States v. Anmend, 791 F.2d 1120, 1127-29 (4th Cr.)
(CCE forfeiture), cert. denied, 479 U S. 930 (1986).

8 See Libretti v. United States, 516 U. S. 29, 38-52 (1995)(Fed. R
Crim P. 11 does not require a district court to inquire into the
factual basis for a stipulated forfeiture of assets contained in a
plea agreenent; Fed. R Cim P. 31(e) right to a jury
determ nation of the forfeitability of property is statutory; plea
agreenment need not nmake specific reference to Rule 31(e) and
district court does not need to informthe defendant that a guilty
plea will result in a waiver of a Rule 31(e) right); United States
v. Paccione, 948 F.2d 851, 855-56 (2d Cr. 1991) (where gover nnment
enters into forfeiture agreenent, the governnment waives its right
to seek substitute assets); United States v. Hess, 691 F.2d 188
(4th Cr. 1982). But see United States v. Prem ses Known as 3301
Bur gundy Road, 728 F.2d 655, 657 (4th Gr. 1984) (where there is no
evidence indicating that defendant possessed any interest in
property that he agreed to forfeit, Consent Judgnent for Forfeiture
is inproperly entered and case mnmust be renmanded for a hearing to
determne the rightful owner of the property). See also United
States v. Alexander, 869 F.2d 91, 94 (2d GCr. 1989) (where
def endant pleads guilty to RICO and agrees to di scl ose assets, but
fails to do so fully, court may i ssue order requiring himto conply
with the disclosure agreenent).
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Every court that has considered the issue has held that each
def endant convicted on a RICO charge is jointly and severally
liable for the entire amount of forfeiture that was reasonably
foreseeable to the defendant. As the Eighth Crcuit recently held

in United States v. Simmons, 154 F.3d 765, 769-70 (8'™" Cir. 1998):

Codefendants are properly held jointly and
severally liable for the proceeds of a RICO

enterprise . . . . The governnment is not
required to prove the specific portion of
proceeds for which each defendant IS

responsi ble. Such a requirenent would allow
defendants “to mask the allocation of the
proceeds to avoid forfeiting themaltogether.”
(citation deleted).?®

12. Attorney’'s Fees

Property subject to forfeiture pursuant to 18 U.S.C. § 1963(a)
I ncl udes attorney’s fees paid by the RICO defendants. However,
pursuant to Sections 9-119.104 and 9-119. 200 of the United States
Attorneys’ Manual and the Crim nal Resource Manual § 2304, et seq.,
"no crimnal or civil forfeiture proceeding may be instituted to

forfeit an asset transferred to an attorney as fees for |egal

84

Accord United States v. Infelise, 159 F.3d 300, 301 (7" Cr.
1998); United States v. Hurley, 63 F.3d 1, 22 (1 Gr. 1998);
United States v. Saccoccia, 58 F.3d 754, 785 (1%t Cir. 1995); United
States v. Masters, 924 F.2d 1362, 1367-70 (7" Gr.), cert. denied,
500 U. S. 919 (1991); Fleischhauer v. Feltner, 879 F.2d 1290, 1301
(6" Gir. 1989), cert. denied, 493 U S. 1074 (1990); United States
v. Benevento, 836 F.2d 129, 130 (2d Gr.), cert. denied, 486 U.S.
1043 (1988); United States v. Caporale, 806 F.2d 1487, 1506-09 (11'"
Cr. 1986), cert. denied, 482 U S. 917 (1987); United States v.
Bloom 777 F. Supp. 208, 211 (E.D.N. Y. 1991); United States v.
Wlson, 742 F. Supp. 905, 909 (E.D. Pa. 1989), aff’'d, 909 F. 2d
1478 (3d Gir.), cert. denied, 498 U. S. 1016 (1990).

195



services without the prior approval of the Assistant Attorney
General, Crimnal Division.” These provisions also set forth
procedures and policies governing such forfeiture proceedi ngs that
nmust be fol |l owed.

In United States v. Mnsanto, 491 U.S. 600 (1989) and Capl an

& Drysdale v. United States, 491 U.S. 617 (1989), the Suprene Court

hel d that there was no exenption from?21 U S.C. § 853's forfeiture
or pretrial restraining order provisions for assets that a
defendant wishes to use to retain an attorney, and that such
restraining orders and forfeiture did not violate a defendant’s
Si xth Amendnent right to counsel or the Fifth Anendnent guarantee
of due process. 8

To be sure, forfeiture of attorney’'s fees is a sensitive
matter. |In one noteworthy case, a defendant paid over $100,000 in
attorney fees with noney found to constitute drug proceeds that was

forfeitable pursuant to 21 U S.C § 853. See In re Mffitt,

Zwerling & Kemer, P.C, 864 F. Supp. 527 (E.D. Va. 1994). The

court found that the law firmaccepting the fees did not neet its
burden of proving that the firm when it accepted paynent, was
W t hout reasonabl e cause to believe the paynents were subject to

forfeiture. The firmdissipated nost of the paynent, however, and

85

Pursuant to Crimnal Resource Manual 8§ 2084, all proposed
restraining orders in RICO cases seeking forfeiture of any kind
must be approved by the Organized Crime and Racketeering Section.
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the court could not conpel the law firm to forfeit substitute
assets. Thus, forfeiture was |imted to those proceeds in the | aw
firm s possession, only $3,695. In a related decision, the Fourth
Circuit held that the governnent could recover property traceable
tothe forfeited property but transferred to a third party and that
the government could conduct discovery to |locate the traceable
property. 8

Prosecutors are advised to check the [ atest decisions in their
circuits for further devel opnent of the lawin this area, and to
carefully foll ow the governing guidelines.

13. Ei ght h Anendnent -- Excessive Fines

In Alexander v. United States, 509 U S. 544 (1993), the

def endant was convicted of tax offenses, 17 substantive obscenity
of fenses, three RI CO of fenses and ot her offenses. The evi dence
showed that the defendant had sold adult entertainment materials
through 13 retail stores, generating mllions of dollars in annual
revenues. “As a basis for the obscenity and RI CO convictions, the
jury determned that four nmgazines and three video tapes were
obscene.” |d. at 547. The defendant was sentenced to six years in

prison, a $100, 000 fine and ordered to pay the cost of prosecution,

86

See Inre Moffitt, Zwerling & Kemer, P.C., 83 F.3d 660, 670-671
(4" Cir. 1996), cert. denied, 519 U S. 1101 (1997). See also
United States v. Friednman, 849 F. 2d 1488, 1490 (D.C. Cir. 1988)
(denying request for release of forfeited assets to pay for
i ndi gent defendant’s attorney to represent himon appeal fromhis
convi cti on because defendant had no right to have counsel of choice
appoi nted and paid for with governnent funds).
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i ncarceration, and supervised release. Following the jury’s
forfeiture verdict, the district court ordered the defendant to
forfeit “10 pieces of comercial real estate and 31 current or
former businesses, all of which had been used to conduct his
racketeering enterprise . . . and alnost $9 nillion in noneys
acqui red through racketeering activity.” 1d. at 548.

The defendant argued that this forfeiture order, considered
atop his six year prison sentence and $100,000 fine, was
di sproportionate to the gravity of his offense and therefore
violated the Ei ghth Amendnment, either as "cruel or unusual
puni shnment" or as an "excessive fine." The Suprenme Court held that
the "in personamcrimnal forfeiture" was anal ogous to a fine and
therefore the forfeiture "should be analyzed under the Excessive
Fi nes C ause” of the Ei ghth Amendnent, and not under the Cruel and
Unusual Puni shnent d ause. Id. at 558-59. The Suprene Court
remanded to the Eighth Grcuit the i ssue whether the forfeiture at
i ssue constituted an "excessive fine" under the Ei ghth Amendnent,
but did not articul ate a conprehensive standard to govern the | ower
court's decision in that regard. However, the Court stated that:

It is in the light of the extensive
crim nal activities whi ch petitioner
apparently conducted through thi s racketeering
enterprise over a substantial period of tine
that the question of whether or not the

forfeiture was "excessi ve" must be consi der ed.

Id. at 559. In arelated case, United States v. Austin, 509 U S

602 (1993), decided the sane day as Al exander, the Suprene Court
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hel d that the Ei ghth Anendnent's Excessive Fines C ause applied to
acivil inremforfeiture of a nobile hone and auto body shop that
were used to facilitate drug transactions under 21 U S. C

§ 881(a)(4) and (a)(7). The Court indicated that a forfeiture
which "serves solely a renedial purpose" does not constitute
puni shment within the coverage of the Ei ghth Amendnent, but that
since the forfeiture at issue included a punitive purpose to punish
those involved in drug trafficking and was not solely renedi al, the
Ei ght h Amendnent applied. 1d. at 619-22.%  The Suprene Court
explicitly declined to adopt a particular test to determ ne whet her
a civil forfeiture violates the Excessive Fines Cause of the
Ei ght h Anmendnent, but instead renanded the case to the | ower court

to fornmul ate an appropriate standard. |d. at 622.8

87

However, the Court stated that “the forfeiture of contraband
itself may be characterized as renedial because it renoves
dangerous or illegal itens fromsociety.” Austin, 509 U.S. at 621.
The Court al so stated that it had previously “upheld the forfeiture
of goods involved in custons violations as ‘a reasonable form of
| i qui dat ed damages.’” 1d. (citation omtted). The Court indicated
that such forfeiture is renedial, and hence not puni shnment, insofar
as it correlates to “danmages sustai ned by society or to the cost of
enforcing the law.” 1d. (citation omtted).

8 In his concurring opinion in Austin, Justice Scalia indicated
t hat the excessiveness analysis for a civil inremforfeiture may
be different fromthat applicable to nonetary fines and a cri m nal
in personamforfeitures. 1d. at 627. Justice Scalia stated that
the sole nmeasure of whether an in remforfeiture was excessive in
violation of the E ghth Anmendnent should be the relationship
between the forfeited property and the offense. 1d. at 627-28.
Justice Scalia stated, in relevant part, that:

Unlike nonetary fines, statutory in rem
(continued. . .)
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In United States v. Bajakajian, 524 U S. 321 (1998), the
Suprene Court held that the forfeiture of $357,144, with which the
defendant was attenpting to leave the United States wthout
reporting as required by 31 US. C 8§ 5316(a)(1)(h), wupon his
conviction for violating the reporting requirenent was “grossly
di sproportionate to the gravity of [the] defendant’s offense” and
constituted an excessive finein violation of the Ei ghth Anendnent.
Id. at 334. The Suprenme Court explained that the |ower courts
“must conpare the anobunt of the forfeiture to the gravity of the
defendant’s offense. |If the anount of the forfeiture is grossly
di sproportional to the gravity of the defendant’s offense, it is
unconstitutional.” 1d. at 336-37.

In applying this standard and concluding that the forfeiture
was unconstitutional, the Suprenme Court found it significant that:
(1) the defendant’s violation was unrelated to any other ill egal
activities [and] "[t]he noney was the proceeds of |legal activity

and was to be used to repay a |lawful debt”; (2) the nmaxi mum

(...continued)

forfeitures have traditionally been fixed, not
by determ ning the appropriate value of the
penalty in relation to the commtted offense,
but by determning what property has been
"tainted" by unlawful use, to which issue the
value of the property is irrel evant .o
The question is not how nuch the confiscated
property is worth, but whether the confiscated
property has a close relationship to the
of f ense.

Id. at 627-28 (enphasis added).
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sentence that could have been inposed under the Sentencing
Gui del i nes was six nonths inprisonnment and a $5,000 fine; and (3)
the harm that the defendant caused was “mninmal”; there was no
fraud or loss to the governnent. 1d. at 338-39.°%°

In the wake of these Suprene Court decisions, the | ower courts
have nade a critical distinction between the forfeiture of proceeds
of unlawful activity, and other bases for forfeiture. Thus, the
| oner courts have held that the forfeiture of illegal proceeds can
never constitute inpermssible punishment in violation of the
Ei ght h Anendnent because a person does not, and cannot, have any
recogni zable legitimate interest in unlawfully obtained proceeds.
Therefore, forfeiture of illegal proceeds is entirely renedi al and
can never constitute "punishnment” or an excessive fine within the

meani ng of the Ei ghth Anendnent. %

89

However, the Suprenme Court distinguished “traditional civil in
rem forfeitures that . . . were historically considered
nonpuni tive,” and hence are “outside the domain of the Excessive
Fines Clause.” 524 U. S. at 330-31. The Court explained that such
civil inremforfeitures that do not inplicate the Excessive Fines
Clause include: (1) forfeiture directed at the “guilty property”
itself, wholly unaffected by any in personam crim nal proceeding;
(2) “forfeiture of goods inported in violation of custons | aws” id.
at 330-31; and (3) "’Instrunentality forfeitures . . . limted to
the property actually used to commt an offense.” |d. at 333 n.8.

90

See United States v. Candelaria-Silva, 166 F.3d 19, 44 (1t Cr.
1999); United States v. Al exander, 108 F.3d 853, 855, 858 (8" Gir
1997); United States v. $21,282.00 in U S. Currency, 47 F.3d 972,
973 (8™ Cir. 1995); United States v. Wld, 47 F.3d 669, 674 n.11
(4" Cir. 1995); United States v. Al exander, 32 F.3d 1231, 1236 (8"
Cr. 1994); United States v. Tilley, 18 F.3d 295, 300 (5" Cr

(continued. . .)
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Applying Bajakajian, the courts of appeals have rejected

Excessive Fines clains in a variety of crimnal forfeiture cases.
The courts of appeals have also repeatedly rejected clains that

RICO forfeiture violated the Ei ghth Amendnent. ®

(. ..continued)

1994); United States v. Horak, 833 F.2d 1235, 1246 n.4 (7'" Cr.
1987) (dictum); United States v. $288,933.00 in U S._Currency, 838
F. Supp. 367, 370 (N.D. 11l. 1993).

91

See United States v. Dicter, 198 F.3d 1284, 1292 (11 Cir. 1999)
(holding that forfeiture, pursuant to 21 U.S.C. 8§ 853(a)(2), of a

nmedi cal |icense froma physician who unlawmfully sold prescriptions
for 2 mllion mlligrans of Percodan was not excessive where the
Sent enci ng Gui delines authorized a $1 nmillion fine); United States

v. Wly, 193 F.2d 289, 303 (5'" Cr. 1999) (rejecting corporate
defendant’s claimthat forfeiture, pursuant to 18 U . S.C. § 982, of
$4 mllion was grossly di sproportionate because the anmount all eged
in the noney |aundering counts was $175,000, where: (1) the
def endant was convicted of a conprehensive crimnal conspiracy
i nvol vi ng bribery of the highest ranking | aw enforcenent officer in
the parish, (2) the schene continued for six years and invol ved
mani pul ati ng various financial accounts and institutions, and (3)
the forfeited property was closely related to the noney | aunderi ng
of fenses); United States v. Candelaria-Silva, 166 F.3d 19, 43-44
(1%t Gir. 1999) (forfeiture order holding each defendant, including
relatively mnor participants, jointly and severally liable for
$140 million in drug trafficking proceeds did not viol ate Excessi ve
Fines Clause); United States v. Trost, 152 F.3d 715, 720-21 (7"
Cir. 1998) (upholding forfeiture, pursuant to 18 U . S.C. § 982, of
$57, 412 which was the total of all the illegally procured noney the
def endant was convi cted of obtaining).

92

See United States v. Saccocia, 58 F.3d 754, 787-89 (1t Gir. 1995)
(each defendant jointly and severally liable for the forfeiture of
the entire anmount, $136 mllion, | aundered by all t he
coconspirators); United States v. Qson, 22 F.3d 783, 785-86 (8"
Cir. 1984) (forfeiture of 100% of defendants’ sal aries and bonuses
earned as officers of a savings and | oan associ ati on as proceeds of
racketeering activity on the basis that the defendants operate the
busi ness through illegal ventures); United States v. Bucuval es, 970
F.2d 937, 945-46 (1t Cr. 1992)(forfeiture of nightclubs and ot her

(continued. . .)
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Moreover, the trial court, and not the jury, decides the | egal
i ssue whether forfeiture violates the Ei ghth Anendnent, and the
defendant has the burden of establishing an Ei ghth Amendnent
violation.®® It is particularly significant that the courts have
noted that a successful Eighth Amendnent “challenge to crim nal

forfeiture will be a rare occasion.” United States v. Mers, 21

F.3d 826, 830 (8" Gir. 1984).

The case | aw on the i ssue whether crimnal forfeiture violates
the Excessive Fines Cause continues to develop rapidly.
Prosecutors should carefully reviewthe relevant case lawin their

circuit before seeking crimnal forfeiture. Mreover, prosecutors

°2(...continued)

entertai nment busi nesses valued at $2.3 nillion, because of RI CO
convictions, which arguably substantially “exceeded the val ue of
the licenses and back taxes of which [the authorities were]
deprived’); United States v. O chinick, 883 F. 2d 1172, 1184 n. 10
(3d GCir. 1989) (forfeiture of $2,591,620 obtained through
fraudul ent activities), cert denied, 493 U S. 1034 (1990); United
States v. Porcelli, 865 F.2d 1352, 1366 (2d Cr.) (forfeiture
requiring defendant to pay tw ce the anount of taxes owed to the
authorities), cert. denied, 493 U S. 810 (1989); United States v.
Stern, 858 F.2d 1241, 1250 (7" Cir. 1988) (forfeiture of
condom niumused solely tofacilitate illegal prostitution business
“as a telephone call transfer location and mail drop”); United
States v. Tunnell, 667 F.2d 1182, 1188 (5'" Cir. 1982)(forfeiture
of defendant’s entire interest in hotel used as a place for
prostitution business); United States v. Huber, 603 F.2d 387, 396-
97 (2d GCir. 1979) (forfeiture of defendant’s interest in corporate
entities conprising the RICO enterprise).

93

See Al exander, 32 F. 3d at 1237; Bucuvalas, 970 F. 2d at 946;
United States v. Wal sh, 700 F. 2d 846, 857 (2d Cir.), cert. deni ed,
464 U.S. 825 (1983). Cf. United States v. Real Prop. Known &
Nunbered As 429 S. Main Street, 52 F.3d 1416, 1421-22 (6'" Cr.
1995); United States v. $288,930.00 In U.S. CQurrency, 838 F. Supp.
at 371.
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should be wary of applying Excessive Fines analysis in civil
forfeiture cases to crimnal RICO forfeiture because the Suprene
Court, especially Justice Scalia s concurring opinion in Austin
(see supra, n.88 Section IV), has indicated that not all «civi

forfeitures fall within the scope of the Excessive Fines O ause and
t he Excessive Fines analysis for civil forfeitures that fall within

the Clause’s purview may be different fromcrimnal in personam

forfeitures.

14. The Rel ation Back Doctrine

Under 1963(c), “[a]ll right, title, and interest in property
[ subject to forfeiture] vests in the United States upon conm ssion
of the act giving rise to forfeiture.” This section is known as
the “rel ati on back” doctrine, under which the government’s interest
“relates back” to the tinme of the underlying offense that results
in forfeiture.

H storically, the governnent occasionally relied on identica
provisions in civil forfeiture statutes to seek di sm ssal of civil
forfeiture clains by arguing that such claimants had no standing
because t he gover nnent al ready “owned” the property by operation of
the relation back doctrine. This practice was put to rest by the

Suprene Court in United States v. A Parcel of Land Known as 92

Buena Vista, 113 S.C. 1126 (1993), which held that the relation

back doctrine takes effect only after forfeiture is awarded to the

government, that is, once the governnment is awarded title to the
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property through forfeiture, that title is deemed to date back to
the date of the crimnal acts that gave rise to forfeiture.
Because crimnal forfeiture is in personamand is only inposed
on the defendant as part of the sentence, and because third parties
have no right tointervene in crimnal proceedings until forfeiture
is ordered (see Section 1963(i)), the relation back doctrine and
the Suprenme Court’s interpretation have had little inpact on RI CO
forfeiture practice. Nonetheless, the relation back doctrine is
viable in the context of attenpts by a defendant to transfer
forfeitable property to third parties. For exanple, if the
government were to learn of the inpending sale of a defendant’s
honme that had been purchased with racketeering proceeds and which
was identified for forfeiture in the indictnment as proceeds of
racket eeri ng, the governnent m ght seek to bl ock the sal e by noting
both the potential forfeitability of the property due to its
inclusion in the indictnment and the applicability of the relation
back doctrine vis-a-vis the buyer’s potential claimin the event
that forfeiture is eventually ordered. One appel late court has
recogni zed this rel ati onshi p between the rel ati on back doctri ne and

forfeiture’ s ancillary clains process. See United States v. BCC

Hol di ngs (Luxenbourg) S.A et al., 46 F.3d 1185, 1190 (D.C. Cr

1995) (“Congress intended that as far as [the ancillary clains
process] is concerned, athird party’s claimis to be neasured not

as it mght appear at the time of litigation, but rather as it
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existed at the time the illegal acts were commtted.”).

15. Post-trial Forfeiture |ssues

Rule 32(d)(2) of the Federal Rules of Crimnal Procedure
currently provides, in pertinent part, that

[i]f a wverdict contains a finding that
property is subject to a crimnal forfeiture,
or if a defendant enters a gquilty plea
subjecting property to such forfeiture, the
court mmy enter a prelimnary order of
forfeiture after providing notice to the
def endant and a reasonabl e opportunity to be
heard on the timng and form of the

or der
It is usually at this juncture that the defendant wll raise
objections to a forfeiture on Ei ghth Anendnent grounds. |[|f no such
objections are nade or are granted in part, the court will enter

the prelimnary order of forfeiture expressly authorizing the
Attorney General to seize all property ordered forfeited under such
ternms and conditions as the court deens proper, as further provided
by Rule 32, Fed. R Crim P.% It should be noted that the
prelimnary order is final as to the defendant and nust be tinely
appeal ed even if the forfeiture order is not yet final with respect

tothird parties.® Various subsections of Section 1963 govern the

% See United States v. Kravitz, 738 F.2d 102, 104 (3d Cir. 1984),
cert. denied, 470 U. S. 1052 (1985); see generally United States v.
Rosenfield, 651 F. Supp. 211, 214 (E.D. Pa. 1986) (district court
in crimnal RICO case refused to issue noney judgnment for
forfeiture, but court in civil suit granted summary judgnent and
i ssued noney judgnent in anount of crimnal forfeiture against
def endant).

% See United States v. Bennett, 147 F.3d 912, 914 (9th Cr.
(continued. . .)
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proceedi ngs after a prelimnary forfeiture order is issued.
Prosecutors should note that, at this witing, the proposed
new Rule 32.2, Fed. R Cim P., to take effect on Decenber 1,
2000, wll have substantial inpact on post-trial forfeiture
proceedi ngs in cases pending at the tine the rule is inplenented.
In particular, the new Rule 32.2 codifies the notion that a
crimnal forfeiture judgnment may i ncl ude a personal noney judgnent;
it reserves to the ancillary proceeding any determ nation of the
defendant’s interest in the forfeited property with respect to
third parties; and it sets forth a procedure for anmendi ng t he order
of forfeiture to include | ater-discovered property traceable to the
of fense and substitute assets. The newrul e al so provides that the
prelimnary order of forfeiture becones final as to the defendant
upon sentencing. |If the defendant appeal s either the conviction or
the forfeiture, the court may stay the order of forfeiture on terns
appropriate to ensure that the forfeited property is preserved
pendi ng appellate review. However, the stay will not prevent the
court fromproceeding with the ancillary clains process. Notably,
prosecutors will find that the Rules Commttee’ s notes suggest in
nuner ous i nstances that i ssues currently dividing the courts should

be resol ved in ways that the governnent finds favorable.

(...continued)

1998) (hol ding that the district court |acked jurisdiction to hear
appeal by the defendant brought one and one-half years after
prelimnary order of forfeiture was issued).

207



a. Section 1963(e)

Section 1963(e) governs matters arising during the period from
the entry of the forfeiture order until the time the Attorney
General directs disposition of the property. During this period
the court nmy, upon application of the governnent, enter
appropriate restraining orders, require the execution of a
performance bond, appoint receivers, trustees, appraisers, or
accountants, or "take any other action to protect the interest of
the United States in the property ordered forfeited."®® Section
1963(j) provides that the district courts have jurisdiction to
enter such orders wthout regard to the location of any of the
property subject to forfeiture.

b. Section 1963(Q)

Under Section 1963(g), the Attorney General is authorized to
grant petitions for mtigation or rem ssion, conpromse clains,
restore forfeited property to victins of RICO violations, award
conpensation to persons providing information resulting in

forfeiture,® and take appropriate neasures to safeguard and

% 18 U.S.C. § 1963(e).

7 Procedures and restrictions concerning the awarding of
conpensation to informants providing information that |eads to
forfeitures are set forth in 28 U S. C 8§ 524(c), and in interna
Depart nent nenoranda. For further information, contact the United
States Marshals Service, Seized Asset Managenent Branch, or the
Organi zed Crinme and Racketeering Section.
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maintain forfeited property pending its disposition.® The statute
al so authorizes the Attorney CGeneral to pronul gate regul ations for
carrying out the responsibilities delegated to him or her
concerning the forfeited property, although no regul ati ons have yet
been proposed. Pending the pronul gation of such regul ations, the
currently applicable provisions of the custonms laws, 19 U S.C
§ 1602, et seq., remain in effect.

C. Secti on 1963(k)

Section 1963(k) provides that after the entry of a forfeiture
order, the court can order depositions and production of docunents
that will facilitate the identification and |ocation of property
and will facilitate the disposition of petitions for rem ssion or
mtigation. Fed. R Cim P. 15 is to be followed for the manner
i n which such depositions are taken. One district court has rul ed
that a defendant nust be afforded the opportunity to be present
during such depositions, and the court granted the defendant's
notion to quash a deposition subpoena where the governnent failed
to arrange for the defendant's presence during the deposition.®

d. Section 1963(1)

Section 1963(1), known as the “ancillary clains process,”

% See generally Govern v. Meese, 811 F.2d 1405, 1407-1408 (11lth
Cir. 1987) (denying defendant's notion to have |IRS tax liens
credited from forfeited property, reasoning that the suit was
barred by sovereign i munity).

% See United States v. Saccoccia, 913 F. Supp. 129, 131-32 (D.RI.
1996) .
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provi des the exclusive judicial procedure by which a third party
may claim an interest in property subject to forfeiture. Third
parties may not intervene in the crimnal case or conmence an
action at law or equity against the United States concerning the
validity of their alleged interest in the property subsequent to
the filing of an indictnent. ! Under Section 1963(f), however, the
court may, upon application of a person other than the defendant or
a person acting in concert with or on behalf of the defendant, stay
the sale or disposition of the property pendi ng the outcone of any
appeal of the crimnal case. The applicant nust denonstrate to the
court that proceeding with the sale or disposition of the property
wWill result inirreparable injury, harm or loss to the applicant.

Under the provisions of Section 1962(1)(1)-(3), follow ng the
entry of an order of forfeiture and the seizure of the forfeited
property, the governnent nust publish a public notice of the order

of forfeiture and of its intent to di spose of the property. ! The

100 See United States v. BCCl Hol dings (Luxenmbourg) S.A. (Petition
of ICC Investnents), 795 F. Supp. 477, 479 (D.D.C. 1992) (hol di ng
that third party lacks standing to object to entry of order of
forfeiture); United States v. Pelullo, CrimNo. 91-00060, 1996 W
257345 (E.D. Pa. 1996) (Section 1963(i) carves out RICO forfeiture
fromthe jurisdiction of bankruptcy court and the def endant cannot
bl ock the governnent's efforts to enforce a forfeiture order for a
noney judgenent through bankruptcy proceedings), aff’'d, 178 F.3d
196 (3d Cir. 1999).

10118 U.S.C. 8 1963(1)(1). Third parties may also contest the
forfeiture of substitute assets in an ancillary proceeding. See
United States v. Infelise, 938 F. Supp. 1352 (N.D. III.
1996) (defendant's wife and children contested forfeiture of
substitute assets).
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governnent may also, to the extent practicable, provide direct
witten notice to any third parties known to have an interest in
the property. Wthin thirty days after the last publication of
notice or actual receipt of notice, any party other than the
def endant nmay petition the court for a hearing to determ ne the
validity of his or her interest in the property. There is no
particular format for the petition, but it nust be signed by the
petitioner (not counsel) under penalty of perjury and it nust set
forth the "nature and extent of the petitioner's right, title, or
interest in the property." No hearing is necessary if the court
can dismss the claim on the pleadings for lack of standing or
failure to state a claim? Untinely and defective clains may al so

be di sm ssed without a hearing. !

102 18 U S.C. § 1963(1)(2).

10318 U.S.C. 8§ 1963(1)(3). See also United States v. BCC
Hol di ngs (Luxenmbourg) S.A (Petition of Richard Eline), 916 F.
Supp. 1286, 1289 (D.D.C. 1996)(a petition containing random | egal
phrases and a bl anket statement that $6 mllion belongs to the
claimant did not state a proper clain).

104 See United States v. BCCl Hol dings (Luxenbourg) S.A. (Petitions
of General Creditors), 919 F. Supp. 31, 36 (D.D.C. 1996) (hol di ng
that court nay dismss the petition if the party failed to allege
all elenents necessary for recovery, including those related to
st andi ng) .

105 See United States v. BCCI Hol dings (Luxembourg) S.A. (Petition
of B. G ay G bbs), 916 F. Supp. 1270 (D.D.C. 1996) (di sm ssing cl aim
as untinmely under Section 1962(1)(2)); United States v. BCC
Hol di ngs (Luxenmbourg) S.A (Petition of Richard Eline), 916 F.
Supp. 1286, 1289 (D.D.C. 1996)(dism ssing claimfor failure to set
forth nature and extent of legal interest as required by Section
1963(1)(3)). But see United States v. BCCl Hol di ngs (Luxenbour g)

(continued. . .)
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If a hearing is necessary, it should be held within thirty
days of the filing of the petition if practicable. The court may
hold a consolidated hearing to resolve all or several petitions
arising out of a single case. At the hearing, both the petitioner
and the United States may present evidence and w tnesses, and
cross-exam ne w tnesses who appear. The court nay al so consi der
rel evant portions of the crimnal trial record.

In order to prevail, the petitioner, who has the burden of
proof, nust establish by a preponderance of the evidence either:
(1) that he had a legal right, title, or an interest in the

property!®® superior to the defendant’s interest at the tinme of the

(...continued)

S.A. (Petition of Indozuez Bank), 916 F. Supp. 1276, 1284-85
(D.D.C. 1996)(court nmay "equitably toll"™ time for filing claimif
cl ai mant denonstrates due diligence).

10618 U.S.C. 8 1963(1)(4). See also United States v. Kraner, 912
F.2d 1257, 1260-61 (11th Cr. 1990)(error for district court not to
hold a hearing within statutory thirty-day period or a reasonable
time thereafter; court cannot continue restraint on property ad
infinitumw thout a showi ng of necessity).

0718 U.S.C. 8§ 1963(1)(5).

18 The court nust look to state property law to determ ne the
nature of the claimant's |egal interest. See United States v.
Infelise, 928 F. Supp. 1352, 1357 (N.D. Ill. 1996)(state |aw
determ ned whether the defendant's wife and children have a
superior interest to the governnent based upon express oral trust);
United States v. BCC Holdings (Luxembourg) S.A. (Petition of
Anerican Express Bank), 941 F. Supp. 180, 189 (D.D.C. 1996) (court
| ooks to state banking | aw to determ ne whether clai mant bank has
a legal interest in defendant-depositor property under right of
set-off).
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acts givingrisetothe forfeiture; or (2) that he is a bona fide
pur chaser for value of the property and at the tine of the purchase
did not know that the property was subject to forfeiture.® |[f,
after the hearing, the court determ nes that the petitioner has a
legal right or interest in the property that renders the order of
forfeiture invalid in whole or in part, the court will anend the
order of forfeiture in accordance with its determ nation. !

The standards of Section 1963(1)(6) for prevailing in the
crimnal ancillary clainms process are substantially higher than
those for <civil forfeiture claimnts. First, wunlike civil

forfeiture’ s | esser standi ng requi renents which permt claimnts to

109 Nomi nal ownership is not sufficient to establish a superior
interest. See United States v. Infelise, 938 F. Supp. 1352, 1368-
69 (N.D. Ill. 1996)(defendant's wife and nother-in-law were straw
owners who were unabl e to establish a superior |egal interest under
Section 1963(1)(6)(A)).

1100 18 U.S.C. 8§ 1963(1)(6). See also United States v. Mageean, 649
F. Supp. 820, 822-24 (D. Nev. 1986) (tort claimants from airpl ane
crash lacked any interest in forfeited plane, but creditors had
interest under Section 1963(1)); see also United States V.
Reckneyer, 628 F. Supp. 616, 621-23 (E.D. Va. 1986) (in CCE
forfeiture, court construed provisions liberally and awarded sone
assets to third parties claimng good faith |ack of know edge of
crimnal activity when defendant’s entire estate was forfeited).

11 See United States v. Canpos, 859 F.2d 1233, 1238-40 (6th Gr
1988) (denying clains of wunsecured creditors under anal ogous
provi sion of narcotics forfeiture statute, 21 U . S.C. 8 853(n)(6));
accord United States v. BCCO Holdings (Luxembourg)S.A. et al., 69
F. Supp. 2d 36 (1999) (sunmarizing prior decisions describing
forfeiture procedures).
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assert equitable clains,? crimnal forfeiture claimnts nust
denonstrate a legal right, title, or interest in the forfeited
property. Second, a clai mant who acqui red ownership of forfeitable
property after the property was tainted by the defendant’s crine
nmust show both that 1) the clainant is a “bona fide purchaser for
value” of the property, and 2) at the tinme of purchase, the
cl ai mant had no know edge of the property’'s forfeitability — - in
ot her words, the claimant nust have acquired the property through
a commercially reasonable, arns-length transaction.

For many years after the enactnment of the crimnal forfeiture
statutes, these <clains provisions were subject to various
interpretations. However, in 1991, the United States filed RI CO
char ges agai nst the Bank of Credit and Commerce International, S A
(“BCCl”) and its officers for offenses in the United States
relating to the bank’s fraudulent international activities.
Pursuant to a plea agreenent, BCCl agreed to forfeit all of its
assets inthe United States, which initially total ed approxi mately
$347 million. Approximately 77 claimants i medi ately fil ed over $1
billion in clainms to the forfeited assets under Section 1963(l).
Subsequent rounds of forfeiture eventually totaled approximtely
$1.2 billionin forfeited assets, with 175 clains ultimately fil ed.

G ven the enormty of the forfeitures clainms and conpl exity of
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See United States v. A Parcel of Land Known as 92 Buena Vista
Ave., 507 U. S. 111, 124 (1993) (nere donees have standing to assert
i nnocent owner defense).
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the legal issues involved, the BCCl ancillary clainms process
becanme, as the trial court later described in entering its final
order of forfeiture, “a crucible for nodern forfeiture law "*® 1In
over 40 published decisions, the trial court reconciled earlier
ancillary clainms decisions under RICO and related statutes and
est abl i shed numerous precedents in forfeiture proceedings.

Not abl y, none of the trial court’s decisions was di sturbed on
appeal. One BCCl appell ate case, which actually extended the tri al
court’s holding, involved three petitions — two from persons
claimng to represent a class of worl dw de depositors and one from
a person appointed by Sierra Leone as conservator over BCCl's
affairs in that country.* All three petitioners alleged that they
had a right superior to the government’s based on a constructive
trust theory; the class petitioners alleged that they had superior
rights based upon their status as general creditors. The D.C
Circuit found that while third parties could assert equitable as
well as legal interests in the property,!® the court held that a

constructive trust, a legal fiction inposed by a court, could not

113

See United States v. BCCl Hol di ngs (Luxenbourg) S.A et al., 69
F. Supp. 2d 36, 43 (D.D.C. 1999).

114 United States v. BCO Holdings (Luxenmbourqg), S. A, 46 F.3d 1185
(D.C. Gr.), cert. denied, 515 U. S. 1160 (1995).

115 BCCl, 46 F.3d at 1190.
215



be used to defeat the governnent's forfeiture claim?® The court
further held that a general creditor "can never have an interest in
specific forfeited property, no matter what the relative size of
his claimvis-a-vis the value of the defendant's post-forfeiture
estate. "’ Finally, sustaining several of the trial court’s
rel at ed hol di ngs, the appellate court held that a general creditor
I's not a bona fide purchaser for value and | acks standi ng.

Whi | e various BCCl ancillary clains cases are cited herein for
specific holdings, the trial court’s final opinion serves both as
an excellent guide to the crimnal forfeiture clainms process and as
an index to the case’'s various decisions.!8 Prosecutors who
anticipate forfeiture clains in crimnal cases, particularly in
conpl ex prosecutions, wll find the <court’s final opinion
especially hel pful in planning case forfeiture strategies.

Following a court's disposition of all petitions filed under

16 BCO, 46 F.3d at 1190-91. But see United States v. Schw nmer,
968 F.2d 1570, 1581 (2d Cr. 1992)(applying Section 1963(1)(6)(A)
to constructive trusts, but finding that a constructive trust
theory did not warrant rem ssion because the trial court could not
trace the assets ordered forfeited into the trust).

117 BCOl, 46 F.3d at 1191. See also United States v. BCCl Hol di ngs
(Luxenbourg), S. A (Petition of General Secretariate of the
O gani zation of Anerican States), 73 F.3d 403, 405-06 (D.C
Cir.)(holding that bank depositors were general creditors who had
no particular interest in assets ordered forfeited, unless the
depositors coul d establish that they had a secured judgnent agai nst
the debtor and a perfected lien against a particular iten), cert.
denied, 117 S. C. 50 (1996).

118

See United States v. BCClI Hol di ngs (Luxenbourg) S.A. et al., 69 F.
Supp. 2d 36 (D.D.C. 1999).
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Section 1963(1), the United States has clear titleto the forfeited
property and may warrant good title to any subsequent purchaser or
transferee. The Attorney CGeneral may direct the disposition of the
property by sale or any other comercially feasi ble neans. Neither
t he defendant nor any person acting in concert with or on his

behal f is eligible to purchase the forfeited property.®

19 18 U.S.C. § 1963(f).
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V. GUI DELI NES FOR THE USE OF RI CO

A Rl CO Pol i cy

Al t hough RICOdi d not make crim nal any conduct not previously
a crinme, RICO created a new substantive offense even though acts
puni shabl e under RI CO wer e al so puni shabl e under exi sting state and
federal statutes. Since R CO enconpasses a variety of state and
federal offenses that can serve as predicate acts of racketeering,
RICO can be wused in wde-ranging circunstances. Wile RICO
provi des an effective and versatile tool for prosecuting crimnal
activity, injudicious use of RICO may reduce its inpact in cases
where it is truly warranted. For this reason, it is the policy of
the Crimnal Division that RI CO be sel ectively and uni formy used.
In order to ensure uniformty, all RICOcrimnal and civil actions
brought by the United States nust receive prior approval fromthe
Organi zed Crine and Racketeering Section in Washington, D.C., in
accordance with the approval guidelines at Section 9-110.100 et
seq. of the United States Attorneys' Manual. The guidelines, which
are reprinted at Appendix A of this Mnual were drafted wth
careful consideration to coments received from the Advisory
Conmittee to the United States Attorneys.!?

Not every case that neets the technical requirenents of a RI CO

violation will be authorized for prosecution. For exanple, a RI CO

! Menorandum of the United States Attorneys’ Manual Staff,
Executive Ofice for United States Attorneys’ (January 30, 1981) at
1.
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count should not be added to a routine mil or wre fraud
i ndictment unless there is sufficient reason for doing so. RICO
shoul d be invoked only in those cases where it neets a need or
serves a special purpose that would not be net by a non-RI CO
prosecution on the underlying charges. Prosecutors should use
discretion in requesting RICO authorization and should seek to
include a RICO violation in an indictnent only if one or nore of
the followng factors is present:
1. RICO is necessary to ensure that the indictnent
adequately refl ects the nature and extent of the crim nal

conduct involved in a way that a prosecution limted to
t he underlying charges woul d not;

2. a RICO prosecution would provide the basis for an
appropriate sentence under all of the circunstances of
t he case;

3. a RI CO charge coul d conbi ne rel ated of fenses which woul d
otherwise be prosecuted separately in different
jurisdictions;

4, RICO is necessary for a successful prosecution of the
governnment's case against the defendant or a co-
def endant ;

5. use of RICO would provide a reasonabl e expectation of

forfeiture that is not grossly disproportionate to the
underlying crimnal conduct;

6. the case consists of violations of state |law, but I ocal
| aw enforcenent officials are unlikely or unable to
successfully prosecute the case in which the federa
government has significant interest; or

7. t he case consi sts of violations of state | aw but invol ves
prosecution of significant political or governnent
i ndi viduals, which may pose special problens for the
| ocal prosecutor.

218



The last two requirenments reflect the principle that the
prosecution of state crines is primarily the responsibility of
state authorities. RI CO should be used to prosecute what are
essentially violations of state law only if there is sufficient
reason for doing so.

If, after review ng the case a prosecutor believes that use of
the RICO statute is warranted, a prosecutive nmenorandumand a copy
of the proposed indictnent, information, «civil or crimnal
conmplaint, TRO or prelimnary restraining order, or civil
i nvestigative demand nust be sent to the Oganized Crine and
Racketeering Section, for approval in accordance wth the
provisions of Chapter 110 of Title 9 of the United States
At torneys' Manual .

B. Drafting the Indictnent

Wi |l e every indictnment nust be drafted according to the nature
of the individual case, there are certain drafting guidelines that,
if followed, wll facilitate the RICO review process. These
gui del ines were devel oped from successful prosecutions and are
intended to pronote effective RICO indictnents that, in turn,
shoul d pronote favorable devel opnents in RICO case |aw. Sanpl e
RICO indictnments are available fromthe OCRS staff.

1. Drafting the Substanti ve R CO Count

It isacardinal rule indrafting any conplex indictnment, such

as a RICO, to keep the pleadings as clear and sinple as possible.
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For exanple, if the pattern of racketeering in a substantive RI CO
count consists of offenses that are al so all eged in separate counts
of the indictnent, these counts nmay be incorporated by reference
into the R CO count.

If the racketeering acts consi st of state offenses, or federal
of fenses that are not incorporated fromseparate counts, then they
must be alleged in the RICO count. In such a case, each
racketeering act should be alleged as if it were a separate count
of an indictment: i.e., the act should include venue, the date of
t he of fense, the nanes of the defendants charged with that offense,
the el enents of the charge agai nst the defendants, and citation to

the statutory violation.? |In nbst cases, it is appropriate to set

2 RICO does not incorporate state pleading requirenents. For
exanple, even if a state conspiracy statute requires that an overt
act be alleged, a RICO predicate based on that statute need not
all ege an overt act. See United States v. Orena, 32 F.3d 704, 713-
14 (2d Gir. 1994); United States v. Dellacroce, 625 F. Supp. 1387,
1391(E.D.N. Y.) (sane), aff’d sub nom United States v. Carneqglia,
795 F.2d 1005 (2d GCr. 1986) (table). See also United States V.
Paone, 782 F.2d 386, 393-94 (2d Cr. 1986) (Congress did not intend
to incorporate state procedural and evidentiary rules into RICO
Sstatute); United States v. Bagaric, 706 F.2d 42, 62-64(2d Cr.)
(accurate generic definitions of crines were sufficient in jury
i nstructions), cert. denied, 464 U S. 840 (1983).

Failure to adequately allege the predicate racketeering act
could lead to dismssal of that act. See United States v.
McDonnel I, 696 F. Supp. 356, 358-59 (N.D. Ill. 1988) (the court
di sm ssed a racketeering act that alleged nmultiple acts of bribery
over a three-year period, which did not nane the payors or the
cases the bribes were neant to influence); United States v.
Neopolitan, 791 F. 2d 489, 500-01 (7'" Gir. 1986) (defendant entitled
to an indictnent that states all elenents of charged offense
i nforns defendant of the nature of the charge so that a defense can

(continued. . .)
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out the facts pertinent to the offense (generally, the “manner and
nmeans”) .

Each racketeering act nust be distinguished with a nunber or
|l etter of the al phabet so that the structure of the pattern of
racketeering is evident. This also avoids jury confusion.
Additionally, if any of the acts of racketeering are divided into
sub-parts (“sub-predicated’”) to sol ve single episode problens (see
supra Section II1(E)(2)), care should be taken to ensure that the
sub-parts are not treated as independent acts of racketeering.?
The Oganized Cine and Racketeering Section wll recomend
appropriate | anguage to introduce this concept to the jury.

If there are nultiple def endants who are not charged with each
of the racketeering acts, it is wuseful, but not required, to
i ncorporate a chart (to followthe RICO count) indicating the acts
wi th whi ch each defendant is charged. The chart may make it easier
for the judge and the jury to grasp the nature of the RICO
vi ol ati on.

The scope of the RICO allegations should be confined to the

(...continued)

be prepared and enables defendant to evaluate double jeopardy
concerns). It is also inportant to consider state defenses that
woul d render the conduct alleged unchargeable as an act of
racketeering. See United States v. Fiore, 178 F.3d 917, 923 (7'
Cr. 1999); United States v. Allen, 155 F.3d 35, 43-44 (2d Gr.
1998).

3 See United States v. Kragness, 830 F.2d 842, 860-61 (8th GCr.
1987).
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facts of the case, especially with respect to organized crine
figures or other persons who may, during the course of their
crimnal careers, be charged in nore than one RI CO indictnent.
This rule is nost inportant in RICO conspiracy counts and in
all egations relating to venue and to dates of the RI CO offense.

The pattern of racketeering should be drafted to all ege that
It "consists of" rather than "includes"” the acts of racketeering
to avoi d doubl e jeopardy problens in the event a Rl CO defendant is
charged with a subsequent RICO violation,* and to clearly indicate
the charged predicate acts that may be relied upon to establish the
requisite pattern of racketeering activity.®

2. Drafting the RI CO Conspiracy Count

| f both a substantive RI CO count and a RI CO conspiracy count
are charged, the pattern of racketeering activity from the
substantive RI CO count nmay be incorporated by reference into the
RI CO conspiracy count. This approach is preferable to
i ncorporating portions of the conspiracy count into the substantive
count . Conspiratorial agreenents and other features of RICO

conspiracy |aw may be viewed by the court as an additional el enent

4 See infra Section V (B)(3)(f) (double jeopardy).

° Some courts have held that only acts of racketeering
specifically alleged in the RICOcount may constitute the requisite
pattern to support a RICO conviction. See United States v.
Neapolitan, 791 F. 2d 489, 500-01 (7th Gr.), cert. denied, 479 U. S
939 (1986); United States v. Cauble, 706 F.2d 1322, 1344 (5th G r
1983), cert. denied, 465 U S. 1005 (1984).
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of the substantive RICO count to be proved in the governnent’s
case-in-chief. Such unnecessary and inproper |anguage may al so
confuse the jury. For the sane reasons, it is preferable to
position the substantive count before the RI CO conspiracy count in
the indictnent, although sone prosecutors opt to place the RICO
conspiracy count first—for exanple, in a RICO fraud indictnent.
The RI CO conspiracy count may pose special drafting probl emns.
For exanple, there is no clear legal requirenent that a RICO
conspi racy count allege specific acts of racketeering that were the

object of the RICO conspiracy.?® However, failure to provide

¢ VWhile the majority of the appellate courts have not addressed
this issue, the Seventh, Fifth and Third circuits require only that
a RI CO conspiracy count allege the existence of a RICO enterpri se,
the defendant’s association with the enterprise, and that the
def endant agreed that at | east two acts of racketeering of the type
described in the indictnent would be commtted by an enterprise
coconspirator in the conduct of the affairs of the enterprise. See
United States v. decier, 923 F.2d 496, 498-500 (7'" Cir. 1991)
(affirm ng conviction and finding sufficient indictnent that--after
identifying a proper enterprise and the defendant’s association
with that enterprise--alleged that “the defendant know ngly joi ned
a conspiracy, the objective of which was to operate that enterprise
through an identified pattern of racketeering activity (here, the
‘pattern’ being multiple acts of bribery prohibited by specified
provisions of the Illinois <crimnal code)” and that “[b]y
specifying the tinme period during which the alleged conspiracy
operated, the |locations and courts, the principal actors, and with
some detail, the specific types of predicate crimes to be conmtted
and t he nodus operandi of the conspiracy, the indictnent adequately
enabl ed [the defendant] to prepare a defense” and protected him
agai nst "subsequent prosecution for Rl COconspiracy during the sane
period and involving the sane coconspirators, enterprise and
racketeering activities”); United States v. Phillips, 874 F. 2d 123,
127-28 and n.4 (3d Cr. 1989) (rejecting defendant’s challenge to
t he sufficiency of the RICO conspiracy count that generally alleged
a pattern consisting of nultiple acts of bribery and extortion that

(continued...)
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adequate notice of the full scope of racketeering activity that is
t he object of the RI CO conspiracy coul d pose problens. Cf. United

States v. Davidoff, 845 F.2d 1151, 1154-55 (2d Gir. 1988) (R CO

conspiracy conviction reversed for |ack of adequate notice where
government proved extortionate racketeering activity not allegedin
i ndi ctment and not provided in a bill of particulars). Moreover,
such | ack of adequate notice of the racketeering activity that is
t he object of the conspiracy could al so provoke a doubl e jeopardy
chal | enge agai nst subsequent RI CO prosecutions because it may be
uncl ear exactly what conduct was charged in the earlier RICO
conspiracy case.” It is the policy of the Oganized Crinme and
Racket eering Section, therefore, that details sufficient to neet
notice and double jeopardy challenges be included in the RICO
counts and set forth in detail in the governnent’s prosecutive
menor andum To avoid delays in the review and approval of an
I ndi ctnment, the prosecutor is urgedto tinely consult the RICO Unit

of the Organized Crine and Racketeering Section for guidance and

6. ..conti nued)

were listed as overt acts); United States v. Sutherland, 656 F.2d
1181, 1197 (5" Cr. 1981) (rejecting “lack of specificity”
chal I enge to RI CO conspiracy count where indictnment identified the
pattern of racketeering activity as a nunber of bribes that
occurred over a four-year period, and it tracked and cited the
rel evant state bribery statute).

" Cf. United States v. Neapolitan, 791 F.2d 489, 500 (7" Gr
1989) (uphol di ng conviction but noting that the failure to specify
the underlying crimnal activity in the indictnent can effectively
preclude the exact identification of what is being charged).
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assi stance on this or any other issue related to RI CO (and Secti on

1959) prosecutions.?®

3. O her Drafting Consi derations

a. Multiplicity

Multiplicity is the charging of a single offense in several
counts. This issue may arise when defendants are charged with
violations of a substantive RICO RICO conspiracy, and wth
under |l ying predicate offenses in non-RI CO counts. The danger in
charging a nultiplicity of offenses is that it may lead to nultiple
sentences for a single offense or nmay prejudice the defendant by
creating the inpression that several offenses were comrtted where
there was but one. Courts have repeatedly held that R CO and RI CO
conspi racy charges require proof of facts different froma single

underlyi ng predicate offense.® Accordingly, such charges do not

8 Prosecutions under 18 U . S.C. § 1959, the Violent Crinmes in Ad
of Racketeering statute, also nust be tinmely submtted for review
and approval by the Organized Crinme and Racketeering Section.

® See United States v. Al eman, 609 F.2d 298, 306 (7th Cir. 1979)
(RICO, RICO conspiracy, and interstate transportation of stolen
property), cert. denied, 445 U S. 946 (1980); United States V.
Moore, 811 F. Supp. 112, 116-17 (WD.N. Y. 1992); United States v.
Del | acroce, 625 F. Supp. 1387, 1391-92 (E.D.N. Y. 1986) (RI CO and
RI CO conspiracy); United States v. Persico, 621 F. Supp. 842, 856
(S.D.N. Y. 1985) (RICOand RI CO conspiracy), aff'd on other grounds,
832 F.2d 705 (2d Gr. 1987); United States v. Castellano, 610 F.
Supp. 1359, 1392-96 (S.D.N. Y. 1985) (RICO and RI CO conspiracy);
United States v. Standard Drywall Corp., 617 F. Supp. 1283
(E.D.N. Y. 1985) (RICO conspiracy and 18 U.S.C. 8 371 conspiracy to
defraud the United States); United States v. Ganbale, 610 F. Supp.

(continued. . .)
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inplicate multiplicity issues and separate convictions and
sentences are permissible for each charge.

b. Duplicity

Duplicity is the joining of two or nore distinct and separate
offenses into a single count. The two principal problens posed by
a duplicitous pleading are: (1) a general verdict of not guilty
does not reveal whether the jury found the defendant not guilty of
one crinme or not qguilty of both; (2) a general verdict of guilty

does not disclose whether the jury found the defendant guilty of

(...continued)

1515, 1546 (D. Mass. 1985) (RICO RICO conspiracy, ganbling,
obstruction of justice, and | oansharking); United States v. Boffa,
513 F. Supp. 444, 476 (D. Del. 1980) (RICO RICO conspiracy, and
Taft-Hartley violations); United States v. DePalm, 461 F. Supp.
778, 786 (S.D.N. Y. 1978) (RICO, securities fraud, and bankruptcy
fraud).

10 See United States v. Baker, 63 F.3d 1478, 1494 (9th Cir. 1995),
cert. denied, 116 S. C. 824 (1996) (nmultiple convictions and
sentences for violating RICO conspiracy and predicate offense of
conspiring totraffic in contraband did not viol ate doubl e j eopardy
or constitute multiplicitous pleading); United States v. Angiul o,
897 F.2d 1169, 1206-07 (1t Cr. 1990) (upheld charging five
predicate acts for five separate ganbling businesses since they
were not one overall ganbling business); United States v. Cauble,
706 F.2d 1322, 1334-1335 (5'" Cir. 1983)(charges of investnent in
the enterprise and conduct of the enterprise are different offenses
and not nultiplicitous), cert. denied, 465 U S. 1005 (1984); United
States v. Boffa, 688 F.2d 919, 0935-36 (3d GCr. 1982), cert.
deni ed, (four nonthly paynents for a | ease of a car constituted four
Taft-Hartley predicate acts; pleading not nultiplicitous), cert.
denied, 460 U S. 1022 (1983); United States v. Carrozza, 728 F.
Supp. 266, 273-275 (S.D.N. Y. 1990)(five separate conspiracy counts
relating to ECT were not nmultiplicitous since each count required
di fferent proof; i kewise, two ganbling counts were not
mul tiplicitous since one involved sports ganbling, the other
nunbers ganbling and the tine periods were different).
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one crinme or both. See United States v. Pungitore, 910 F.2d 1084,

1135 (3d Cir. 1990), cert. denied, 500 U S. 915 (1991). The

duplicity argunent has not been raised often in the RI CO context.

In United States v. Diecidue, 603 F.2d 535 (5th Gr. 1979),

cert. denied, 445 U S. 946 (1980), defendants challenged a RICO

conspiracy count, arguing that it was duplicitous because it
enconpassed several substantive offenses. The Fifth Grcuit found
that the count was not duplicitous because the various substantive
of fenses were nerely descriptive of a single overall agreenent to
conduct and participate in the conduct of an enterprise's affairs
through a pattern of racketeering activity.

Simlarly, it is not error for a RICO conspiracy count to
allege predicate acts of racketeering that are in thenselves
conspiracies because a RICO conspiracy and the predicate
conspiracies are distinct offenses wth entirely different
obj ectives.' The objective of a RICO conspiracy is to agree to
further the overall object of the R CO enterprise and its
conspiratorial nenbers. In contrast, the objective of the
conspiracy charged as an act of racketeering is confined to the

goal s and conm ssion of that particul ar offense.'?

1 See United States v. Pungitore, 910 F.2d 1084, 1135 (3d Cir.
1990), cert. denied, 500 U. S. 915 (1991).

12 See Pungitore, 910 F. 2d at 1135; United States v. Ruggi ero, 726
F.2d 913, 923 (2d Gir.), cert. denied, 469 U S. 831 (1984); United
States v. Biaggi, 672 F. Supp. 112, 122 (S.D.N. Y. 1987); United

(continued. . .)
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In United States v. Pepe, 747 F.2d 632 (11th G r. 1984),

def endants argued that the indictnment was uncl ear and dupli citous
because the substantive RICO count presented alternate grounds of
RICO liability--a pattern of racketeering activity and also the
col l ection of unlawful debt. While the court agreed that alleging
the two RICO prongs in separate counts could sinplify matters, it
hel d that the use of alternative grounds of RICO liability did not
contravene the RICO statute or any of the defendants'
constitutional rights. Pepe, 747 F.2d at 673.1%

The duplicity argunment also nmay arise where an act of
racket eering consi sts of several sub-parts. For exanple, a pattern
of racketeering activity may consist of five separate bribery
schenmes, each of which involves the paynent of several individua
bri bes. Even though each racketeering act in this hypothetica

consi sts of conponent acts of bribery, courts should not consider

(...continued)

States v. Persico, 621 F. Supp. 842, 856 (S.D.N. Y. 1985), aff'd on
ot her grounds, 832 F.2d 705 (2d Gir. 1987). See also United States
v. Yarbrough, 852 F.2d 1522 (9th Cr.) (not duplicitous for RICO
count to charge nultiple predicate acts concerning the sane
conduct), cert. denied, 488 U S. 866 (1988).

13 See also United States v. More, 811 F. Supp. 112, 115-16
(WD.N Y. 1992) (allowing two theories of RICOIliability--unlaw ul
debt collection and a pattern of racketeering based on providing
usurious loans); United States v. Vastola, 670 F. Supp. 1244, 1253-
54 (D.N.J. 1987) (allow ng two Section 1962(c) counts, one based on
pattern of racketeering and the other on unl awful debt collection).
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this racketeering act duplicitous.?

C. Vari ance: Single and Miultiple Conspiracies

A materi al variance between the indictnent and the
government's evi dence may be created when the indictnent alleges a

singl e overal |l conspiracy, but the evidence at trial shows rmultiple

14 See United States v. Pungitore, 910 F.2d 1084, 1135-36 (3d G r

1990) (holding that, even if charging alternative theories of
murder, attenpt, and conspiracy to murder under one act of
racket eering constituted duplicitous pl eadi ng, no prejudicial error
occurred where special verdicts were used and jury deci ded on sub-
predi cates unani nously), cert denied, 500 U S. 915 (1991); United
States v. Biaggi, 675 F. Supp. 790, 799 (S.D.N. Y. 1987) (court
refused to dismss subpredicated racketeering act charging
extortion, bribery, mail fraud and receipt of a gratuity arising
from sane conduct where any duplicity problem could be solved by
use of a special verdict form and adequate jury instructions);
United States v. Dellacroce, 625 F. Supp. 1387, 1390-91 (E.D.N.Y.
1986) (potential duplicity problemsolved by instructing jury that
it may not find guilt based on one of the racketeering acts charged
unless the jurors all agree on at |east one of the proposed
alternative theories of culpability); United States v. Castellano,
610 F. Supp. 1359, 1424 (S.D.N. Y. 1985) (by joining several
crimnal acts arising out of a single event in one racketeering
act, the government protects the defendant frombeing found guilty
of a pattern of racketeering activity based on a single epi sode and
a special verdict form will specify which acts the jury found
unani mously); see also United States v. Jennings, 842 F.2d 159 (6th
Cir. 1988) (governnent may show that two predicate acts occurred
although they are pleaded in one count; here, tw separate
tel ephone calls nmade in furtherance of unlawful narcotics
activity). Cf. United States v. Kragness, 830 F.2d 842, 860-61
(8th Gr. 1987) (sub-predicates could have been treated as nmultiple
racketeering acts). For a discussion of duplicity in a non-RI CO
case, see United States v. Berardi, 675 F.2d 894 (7th Cr. 1982).

During the RICO review process, every effort is nade to
identify and adequately specify "acts of racketeering.” Once an
act of racketeering consisting of "sub-predicates” has been
approved, the prosecution may not thereafter argue to the court or
to the jury, as separate acts of racketeering, that which has been
aut hori zed as one act of racketeering.
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separate conspiracies that do not include the charged single
overal |l conspiracy. |If a defendant can show that such a variance
affected his or her "substantial" rights, a new trial may be
war r ant ed.

Def endants have frequently used the variance argunent to
attack RI CO conspiracy convictions because Rl CO conspiracy charges
often name nunerous defendants and a wi de variety of crimnal
activities. In many cases, not every defendant is involved in
every act of racketeering. Moreover, a single conspiracy to
viol ate a substantive RI CO provision my be conprised of a pattern
of sub-agreenents that, absent RICO mght constitute separate
mul ti pl e conspiraci es. Neverthel ess, courts have upheld even the
nost conplicated RI CO conspiracy charges, reasoning that Congress'
purpose in enacting RICO was to allow for a single prosecution of
a multifaceted, diversified crimnal enterprise.! Accordingly, a

pattern of diverse racketeering acts or sub-agreenents that m ght

15 See United States v. Starrett, 55 F. 3d 1525, 1552-53 (11th Cr.
1995); United States v. Quintanilla, 2 F.3d 1469, 1480-81 (7th Cr.
1993); United States v. Sutherland, 656 F.2d 1181, 1189 (5th Cr.
1981), cert. denied, 455 U. S. 949 (1982). For an analysis of the
rel ati onship between "variance" and "m sjoinder," see also infra
Section V (B)(3)(d).

16 See United States v. Eufrasio, 935 F. 2d 553, 566 (3d Cir.) cert.
denied, 502 U S. 925 (1991); United States v. Rosenthal, 793 F.2d
1214 (11th Cr.), nodified in part, 801 F.2d 378 (11th Cr. 1986),
cert. denied, 480 U.S. 919 (1987); United States v. Ri ccobene, 709
F. 2d 214, 224-26 (3d Cir.), cert. denied, 464 U. S. 849 (1983);
United States v. Elliott, 571 F.2d 880, 901-02 (5th Cr.), cert.
denied, 439 U S. 953 (1978).
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otherwi se constitute acts in furtherance of separate multiple
conspiracies may be joined in a single RI COconspiracy count if the
def endants have agreed to participate in the affairs of the sane
enterprise through a pattern of racketeering activity and these
racketeering acts and sub-agreenents relate to the sane

enterprise.

17 See United States v. Maloney, 71 F.3d 645, 664 (7th Cr. 1995)
(governnent's evi dence establishing a series of agreenments between
judge and differing third parties, with conmon objective being to
corrupt the court system was evidence of a single RI CO conspiracy
rather than multiple conspiracies); United States v. Carrozza, 4
F.3d 70, 79 (1st Cr. 1993) (for Sentencing Cuidelines purposes,
RI CO conspiracy is treated as a single enterprise conspiracy even
when evidence denonstrates a series of agreenents which would
constitute nultiple conspiracies under pre-RICOIl aw), cert. deni ed,
114 S. . 1644 (1994); United States v. Alvarez, 860 F.2d 801 (7th
Cir. 1988) (evidence showed that defendant participated in the
affairs of overall conspiracy, not just smaller conspiracy), cert.
deni ed, 490 U. S. 1051 (1989); United States v. Friednan, 854 F.2d
535 (2d Cir. 1988) (fact that various defendants participated in
affairs of enterprise through different crines did not nmean that
there were nultiple conspiracies, as long as all acts furthered the
enterprise's affairs), cert. denied, 490 U S. 1004 (1989); United
States v. Ashman, 979 F.2d 469, 483-85 (7'" Cr. 1992) (upheld
jury’s finding of single RICO conspiracy involving 10 defendants
and 320 counts arising fromnunerous fraudul ent acts by traders and
brokers of soybean futures contracts at the Chicago Board of
Trade); United States v. Boylan, 898 F.2d 230, 244-48 (1%t Cr.
1990) (finding a single RICO conspiracy arising from extensive
schene of different acts of bribery of police officers and rel ated
activity); United States v. Ruggiero, 726 F.2d 913, 923 (2d Cir.)
(a RICO conspiracy, supported by acts of racketeering activity that
are in thenselves conspiracies, does not violate the prohibition
agai nst conviction for multiple conspiracies when the indictnent
charges a single conspiracy), cert. denied, 469 U S. 831 (1984);
United States v. MDade, 827 F. Supp. 1153, 1183 (E.D. Pa. 1993),
aff'din part, 28 F.3d 283 (3d Gr. 1994), cert. denied. 115 S C.
1312 (1995); United States v. Walters, 711 F. Supp. 1435 (N.D. 111.
1989) (court rejected defense argument that alleging nultiple
conspiracies as predicate acts anpunted to inproperly alleging

(conti nued. . .)
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The governnment, of course, still must establish the existence
of one overall agreenment to participate in the affairs of the sane
enterprise or a conviction may be subject to the variance
argunent.®  Although npbst RICO conspiraci es neet the "single
conspi racy" requirenent, courts have found multiple conspiracies in

a fewcases. For exanple, in United States v. Sutherland, 656 F.2d

1181 (5th Cir. 1981), cert. denied, 455 U. S. 949 (1982), the Fifth

Circuit found that a RICO conspiracy count consisted of two
separate, unrelated schenmes to bribe a judge. Nonet hel ess, the
court upheld the convictions after finding that the variance did
not affect the "substantial"” rights of the defendants. Simlarly,

inUnited States v. Bright, 630 F.2d 804 (5th Cir. 1980), the Fifth

Circuit found that one defendant was not a nenber of the alleged
conspiracy, but instead, was part of alimted conspiracy with one
ot her defendant. Again, the court held that the variance did not

require the conviction to be reversed because the differences

(...continued)

mul tiple conspiracies); United States v. MCollom 651 F. Supp

1217 (N.D. 1l1.) (denying defendant's severance noti on and hol di ng
that al though there were rel ated conspiracies, there was one grand
overall schene), aff'd on other grounds, 815 F.2d 1087 (7th Cr.
1987); United States v. Persico, 621 F. Supp. 842, 856-57 (S.D.N.Y.
1985) (a RICO conspiracy is broader than a conspiracy to commt a
particular crine).

8 See United States v. Vastola, 670 F. Supp. 1244, 1260 (D.N.J.
1987) (governnent must prove unified agreenment to participate in
affairs of enterprise through pattern of racketeering or unlawf ul
debt; otherwise, there wuld be multiple conspiracies and
acquittal).
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between the indictment and the proof presented at trial did not
af fect the defendant's "substantial" rights.?®

d. Severance, M sjoinder, and Prejudicial Spillover

The issues of severance and m sjoinder arise in R CO cases
just as they do in any |large-scale crimnal prosecution and, as in
any prosecution, Rule 8 of the Federal Rules of Crimnal Procedure
governs the joinder of both defendants and offenses. Rul e 8(b)
provi des substantial |eeway to prosecutors who wish to join
racket eering defendants in a single trial,? and pernmits joinder if
the defendants participated in the sane act or transaction or in
the same series of acts or transactions constituting an of fense or

of fenses.?* The requirenents of Rule 8(b) are satisfied sinply by

9 See also United States v. Mnzella, 782 F.2d 533 (5th Cir.)
(al though evidence supported existence of two small conspiracies
rather than one overall conspiracy, the variance was harnmnl ess
because there was no actual prejudice to the defendants), cert.
denied, 476 U. S. 1123 (1986); but see United States v. Cryan, 490
F. Supp. 1234 (D.N.J.)(district court dismssed an inproperly
charged RI CO conspiracy count because it could not concl ude which
of two conspiracies found by the court was intended to be indicted
by grand jury), aff'd without opinion, 636 F.2d 1211 (3d Cr.
1980).

20 See United States v. Eufrasio, 935 F.2d 553, 567 (3d Cir.),
cert. denied, 502 U S 925 (1991) (joinder permssible where
def endants were charged with participating in same enterprise, even
when defendants were charged with different acts, as long as
i ndictnment alleged all acts charged agai nst each joi ned def endant
were acts of racketeering undertaken in furtherance of, or in
association with, the charged enterprise).

2l See Zafiro v. United States, 506 U S. 534, 537 (1993); United
States v. Krout, 66 F.3d 1420, 1429 (5th G r. 1995), cert denied,
516 U. S. 1136 (1996); United States v. Faulkner, 17 F.3d 745, 758

(continued. . .)
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establishing the existence of an enterprise and by show ng that
each defendant participated in the sane enterprise through the
comm ssion of the charged predicate offenses.?? In addition,
defendants not nanmed in the RICO count may be joined in the
indictment if they participated in non-R CO offenses that were
related to the enterprise.?

Despite the | enient nature of Rule 8 and the preference in the
federal systemfor joint trials, Rule 14 permts a court to sever
a properly joined defendant where it appears that joinder would
prejudi ce the defendant. Wen a defendant has been properly joi ned
under Rule 8(b), a district court should grant a Rul e 14 severance
only if thereis a serious risk that a joint trial would conpromnm se
a specific trial right of one of the defendants or would prevent

the jury from making a reliable judgnent concerning guilt or

(...continued)
(5th Gr.), cert. denied, 513 U S. 870 (1994); United States V.
G anpa, 904 F. Supp. 235, 263 (D.N.J. 1995).

2 See United States v. Persico, 621 F. Supp. 842, 850-55 (S.D.N. Y.
1985) (in a prosecution of the Colonbo Crinme Famly, Rule 8(hb)
m sj oi nder notion deni ed, even t hough all defendants were not naned
in every count of the indictnent nor in every predicate act,
because the racketeering acts constituted a "series of acts or
transactions” sufficiently linkedto allowjoinder), aff'd on ot her
grounds, 832 F.2d 705 (2d Gr. 1987); see also United States v.
Biaggi, 672 F. Supp. 112, 117-21 (S.D.N. Y. 1987) (joinder proper
wher e defendant has general awareness of enterprise's scope).

22 United States v. DePalma, 461 F. Supp. 778, 790-91 (S.D.N.Y.
1978) .
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i nnocence. ?*

Moreover, in considering a request for severance under
Rule 14, less drastic nmeasures, such as limting instructions,
often will suffice to cure any risk of prejudice.®* For exanple,

in United States v. Stillo, 57 F.3d 553 (7th Cir.), cert. denied,

516 U. S. 945 (1995), the Seventh GCircuit upheld a district court's
j oi nder of defendants even though one of the defendants cl ai ned
that he was prejudiced by evidence of pervasive corruption from
predi cate RI CO offenses in which he was not involved. The court
opi ned that the defendant failed to rebut the presunption that a
jury can capably sort through the evidence and follow a court's
limting instructions to consider each def endant separately.?® |d.
at 557.

Simlarly, in United States v. Le Conpte, 599 F.2d 81 (5th

Cr. 1979), cert. denied, 445 U S. 927 (1980), two defendants

argued on appeal that they were the victins of prejudicial

24 See Zafiro v. United States, 506 U.S. 534, 539 (1993).

> See Zafiro v. United States, 506 U. S. 534, 539 (1993); United
States v. Posada-Ri os, 158 F.3d 832, 863-65 (5" Cir. 1995); United
States v. Krout, 66 F.3d 1420, 1429 (5'" Cir. 1995); United States
v. Crockett, 979 F.2d 1204, 1217-18 (7' Cir. 1992); United States
v. LeQuire, 943 F. 2d 1554, 1562-63 (11'" Gir. 1991); United States
v. Bal zano, 916 F.2d 1273, 1279-84 (7'" Cir. 1990); United States
v. Cervone, 907 F.2d 332, 340-42 (2d Cir. 1990); United States V.
Doherty, 867 F. 2d 47, 63-64 (1t Cir. 1989).

%% See also United States v. Lopez, 6 F.3d 1281, 1286 (7th Cir.
1993) (def endant did not rebut "dual presunptions” that a jury wll
capably sort through the evidence and that a jury will follow
instructions fromthe court to consider each def endant separately).
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spillover fromtestinony concerning the acts of co-defendants. The
Fifth Grcuit affirmed their convictions, holding that "the
Constitution does not require that in a charge of group crine a
trial be free of any prejudice but only that the potential for
transferability of guilt be mnimzed to the extent possible.” 1d.
at 83.

Moreover, in United States v. Eufrasio, 935 F.2d 553, 567-69

(3d Gr.), cert. denied, 502 U S 925 (1991), the court rejected

the defendants’ claim of prejudicial joinder because their
codef endant was charged with a predicate act involving nurder in
whi ch they had no know edge or invol venent.

However, in United States v. Wnter, 663 F.2d 1120 (1st G r

1981), cert. denied, 460 U. S. 1011 (1983), the First Grcuit

reversed the convictions of two defendants on a RICO conspiracy
count and then found that it must also reverse the defendants'
conviction on two independent substantive counts. The court
reasoned that it was too prejudicial to the defendants, whose
i nvol venent in the enterprise was limted, to be tried on the two
substantive counts when there was extensive, unrelated evidence
introduced at the trial involving a massive race-fixing R CO

conspiracy. 1d. at 1138-39.7%

27 See also United States v. Quiliano, 644 F.2d 85 (2d Cir. 1981),
where the two defendants were convicted of RICO and two predicate
counts of bankruptcy fraud. The appellate court reversed one of
t he bankruptcy fraud counts of one of the defendants for |ack of

(continued...)
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At least two district courts have granted a defendant's
severance notion due to the conplexity of the case.?® By contrast,
the Second Circuit, in affirmng convictions in the nmassive "Pizza
Connecti on" prosecution, held that the seventeen-nonth trial of 21
defendants with nore than 275 wi tnesses was not so conplex as to
vi ol ate due process. In recognition of the disadvantages of such
trials, the Second Circuit inits supervisory capacity established
rules for future conplex nulti-defendant cases in that circuit: (1)

the district court nust elicit a good-faith estinmate of trial tine

(...continued)

evi dence, which resulted in reversal of his R CO conviction as
well. The court then ordered a retrial of his second bankruptcy
fraud count because the prejudicial effect of "tarring a defendant
with the label of 'racketeer' tainted the conviction on an
otherwise valid count.” 644 F.2d at 89. Also, in United States v.
Caldwel |, 594 F. Supp. 548, 552-53 (N.D. Ga. 1984), the court, sua
sponte, divided the indictnment for trial because of the nunber of
conspiracy counts, wtnesses, and defendants, in order to avoid
juror confusion regardi ng each all eged of f ense.

8 See United States v. Vastola, 670 F. Supp. 1244, 1262-63 (D. N. J.
1987) (separated RI CO and non-RI CO defendants); United States V.
Gallo, 668 F. Supp. 736, 749-50 (E.D.N. Y. 1987) (held joinder

proper, but severed case due to unnmanageabl e conplexity). The
Gall o case involved the RI CO prosecution of sixteen nenbers of the
Ganmbino LCN Fam |ly. In considering the defendants' notions for

severance, the district court examned a nunber of factors to
det erm ne whet her "substanti al prejudice” would result froma joi nt
trial: the conplexity of the indictnent; the estimated | ength of
trial; disparity in the anount or types of proof offered against
the defendants; disparity in the degree of involvenent by
defendants in the overall schene; possible conflicts between
vari ous defense theories and trial strategies; and, particularly,
the prejudice fromevidence adm ssi bl e agai nst sonme def endants but
i nadm ssi bl e as to ot her defendants. After wei ghing these factors,
the court determned that a single jury could not render a fair
verdict as to all defendants and granted, in part, the notions for
severance.
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fromthe prosecutor; (2) if thetrial tineis likely to exceed four
nmont hs, the prosecutor nust provide the court with a reasoned basi s
for concluding that a joint trial is proper; (3) the judge nust
consi der separate trials, particularly for peripheral defendants;
and (4) the prosecutor would be required to nake an especially
conpelling justification for a joint trial of nore than ten
def endants.?® Despite these rulings, other courts generally have
uphel d joinder in multi-defendant cases %° and the joinder of RICO
and non- Rl CO char ges. *

e. Statute of Limtations and Wt hdrawal

2 See United States v. Casanento, 887 F.2d 1141 (2d Cr. 1989),
cert. denied, 493 U S. 1081 (1990).

3 See, e.0., United States v. Krout, 66 F. 3d 1420 (5th Gr.
1995), cert. denied, 516 U. S. 1136 (1996); United States v. D None,
954 F.2d 839, 842-45 (2d Gr.), cert. denied, 506 U. S. 830 (1992);
United States v. Beale, 921 F.2d 1412, 1428-29 (11th Gr.), cert.
denied, 502 U S. 829 (1991); United States v. Cervone, 907 F.2d
332, 340-42 (2d Cr. 1990), cert. denied, 498 U S. 1028 (1991);
United States v. Caporale, 806 F.2d 1487, 1509-11 (11th G r. 1986),
cert. denied, 483 U. S. 1021 (1987); United States v. Teitler, 802
F.2d 606, 615-17 (2d GCr. 1986); United States v. Russo, 796 F.2d
1443, 1449-50 (11th Cr. 1986); United States v. O Malley, 796 F. 2d
891, 894-96 (7th Cr. 1986); United States v. Arocena, 778 F.2d
943, 949 (2d Gir. 1985), cert. denied, 475 U. S. 1053 (1986); United
States v. Manzella, 782 F.2d 533, 539-41 (5th Cir.), cert. denied,
476 U.S. 1123 (1986); United States v. Schell, 775 F.2d 559, 569
(4th Cr. 1985), cert. denied, 475 U.S. 1098 (1986); United States
v. Watchmaker, 761 F.2d 1459, 1476-77 (11th G r. 1985), cert.
deni ed, 474 U.S. 1100 (1986).

88 United States v. Casamayor, 837 F.2d 1509 (11th Cir. 1988) (RI CO
and i ncone tax charges), cert. denied, 488 U S. 1017 (1989); United
States v. Qaoud, 777 F.2d 1105, 1118 (6th Cr.) (perjury and R CO
charge joi ned because based on sane evidence), cert. denied, 475
U S. 1098 (1986).
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The general federal five-year limtations period (18 U S.C
8§ 3282) is applicable to R CO prosecutions under each of the
subsections of 18 U S. C. § 1962.3* Thus, for exanple, in a
substanti ve RI CO charge under Section 1962(c), each defendant nust
have conmtted at | east one act of racketeering wthin five years

of the date of the indictrment.®* However, pursuant to 18 U S.C

2. The statute of limtations generally is calculated using the
date when an indictnment is "found" under Fed. R Crim P. 6(e), and
for statute of limtations purposes, an indictnment is found when
the grand jury returns it. See United States v. Bracy, 67 F.3d
1421, 1426 (9th GCir. 1995) (Section 1959 case); United States v.
Srulowtz, 819 F.2d 37, 40 (2d Cr.), cert. denied, 479 U S 843
(1987); United States v. Southland Corp., 760 F.2d 1366, 1379-80
(2d Cr.), cert. denied, 474 U S. 825 (1985). Were an indictnent
is seal ed under Fed. R Crim P. 6(e)(4), if the defendant can show
"substantial actual prejudice occurring between the date of sealing
and the date of wunsealing, the expiration of the statute of
limtations period before the latter event warrants di sm ssal of
the indictnent." United States v. Srulowtz, 819 F.2d 37, 40-41
(2d Gr.) (citing United States v. Mise, 633 F.2d 1041, 1042 (2d
Cr.) (en banc), cert. denied, 450 U.S. 984 (1981)), cert. denied,
479 U.S. 843 (1987). O her courts have considered whether the
statute of l[imtations has been tolled in RICO cases. See United
States v. Madrid, 842 F.2d 1090, 1096 (9th Cir.) (statute tolled
where later indictnment alleged essentially same facts as first),
cert. denied, 488 U S. 912 (1988); United States v. Robilotto, 828
F.2d 940, 949 (2d Gr. 1987) (superseding indictnment made only
m nor technical changes to indictnment, and therefore statute tolled
by original indictnent even though superseding indictnent added a
mur der predi cate act agai nst the defendant), cert. denied, 484 U. S
1011 (1988).

3% See United States v. Maloney, 71 F.3d 645, 662 (7th Cr. 1995),
cert. denied, 117 S. C. 295 (1996); United States v. Darden, 70
F.3d 1507, 1525 (8th Cir. 1995), cert. denied, 116 S. C. 1449
(1996); United States v. Starrett, 55 F. 3d 1525, 1544-45 (11th G r
1995), cert. denied, 116 S. . 1335 (1996); United States v. Wnaq,
40 F.3d 1347, 1367 (2d Cr. 1994), cert. denied, 115 S. C. 1968
(1995); United States v. Eisen, 974 F.2d 246, 263-64 (2d Cr.
1992), cert. denied, 507 U.S. 998 (1993); United States v. Sal erno,
(conti nued. . .)
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§ 3293, a ten-year statute of limtations applies to R CO charges
where the racketeering activity involves a violation of 18 U. S. C
8§ 1344 -- bank fraud. |If there is nore than one defendant in the
case, the statute of limtations nust be satisfied as to each
def endant charged under RI CO. 3

A tinely-brought R CO charge may include state and federa
predi cate offenses that would otherwise be barred by state or
federal statutes of limtation if brought as non-RI CO counts rather

than acts of racketeering in a RICO count.®* Indeed, in United

(...continued)

868 F.2d 524, 534 (2d Cr.), cert. denied, 491 U S. 907 (1989);
United States v. Torres Lopez, 851 F.2d 520, 522 (1st Cir. 1988),
cert. denied, 489 U S. 1021 (1989); United States v. Persico, 832
F.2d 705, 714 (2d Gr. 1987), cert. denied, 486 U S. 1022 (1988);
United States v. Walsh, 700 F.2d 846, 851 (2d Cir.), cert. denied,
464 U.S. 825 (1983); United States v. Srulowitz, 681 F. Supp. 137
(E.D.N. Y. 1988). See also United States v. Bethea, 672 F.2d 407,
419 (5th CGr. 1982); United States v. Forsythe, 560 F.2d 1127, 1134
(3d Gr. 1977).

3 See United States v. Salerno, 868 F.2d 524, 534 (2d Cir.), cert.
denied, 491 U. S. 907 (1989); United States v. Torres Lopez, 851
F.2d 520, 525 (1st Cr. 1988), cert. denied, 489 U. S. 1021 (1989);
United States v. Persico, 832 F.2d 705, 714-15 (2d G r. 1987),
cert. denied, 486 U. S. 1022 (1988); United States v. Castellano,
610 F. Supp. 1359, 1383 (S.D.N. Y. 1985).

3% See United States v. Starrett, 55 F.3d 1524, 1550-51 (11'" Gr
1995), cert. denied, 116 S. C. 1335 (1996); United States v. Wnaq,
40 F. 3d 1347, 1365-68 (2d Cir. 1994), cert. denied, 115 S. C. 1968
(1995); United States v. Gonzal ez, 921 F. 2d 1530, 1547-48 (11" Cr
1991); United States v. Pungitore, 910 F. 2d 1084, 1129 n.63 (3d
Cir. 1990); United States v. Torres lLopez, 851 F. 2d 520, 522-25
(1t Gir. 1988), cert. denied, 489 U S. 1021 (1989); United States
v. Castellano, 610 F. Supp. 1359, 1383-84 (S.D.N. Y. 1985); United
States v. Field, 432 F. Supp. 55, 59 (S.D.N.Y. 1977), aff’'d, 578
F.2d 1371 (2d Gr.), cert. denied, 439 U S. 801 (1978).
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States v. Mazzio, 501 F. Supp. 340, 343 (E.D. Pa. 1980), aff'd,

681 F.2d 810 (3d Gr.), cert. denied, 451 U S. 1134 (1982), the

district court held that the state statute of limtations was
irrelevant to a federal RI CO prosecution. Note, however, that, if
a substantive RICO count wunder Section 1962(c) is based on
collection of an wunlawful debt rather than a pattern of
racketeering activity, the general five-year statute of limtations
is applicable to each act of collection.?® Therefore, a RICO
convi cti on based on unl awful debt collection nust consist of a debt
collection that occurred within five years of the indictnent.

In the case of a RICO conspiracy charge, the date of the | ast
racketeering act, or if overt acts are alleged, the date of the
| ast overt act, may be used to determine the limtations period.
Sone courts, however, have held that the statute of limtations
does not begin to run until the RICO conspiracy agreenent is

term nat ed. ®’

% See United States v. Pepe, 747 F.2d 632, 663-64 and n.55 (11'"
Cr. 1984).

3 In United States v. Coia, 719 F.2d 1120, 1124-25 (11th Gr.
1983), cert. denied, 466 U.S. 973 (1984), the district court
dism ssed an indictnment charging a R CO conspiracy because no
sufficient overt acts were found to have taken place within the
[imtations period. The appellate court vacated and remanded,
hol ding that a RI CO conspiracy charge does not require overt acts
and that the indictnent was sufficient because it alleged that the
conspiracy continued into the Iimtations period. Accord United
States v. Starrett, 55 F.3d 1525, 1545 (11th Gr. 1995), cert.
denied, 116 S. C. 1335 (1996); United States v. Eisen, 974 F.2d
246 (2d Cr. 1992), cert. denied, 507 U S 998 (1993); United

(continued. . .)
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Even if a defendant is not liable for a substantive RICO
vi ol ati on because he did not commt at |east one racketeering act
within five years of the indictnment, the defendant remains |iable
for a RICO conspiracy offense if the evidence establishes that he
was a nenber of the RICO conspiracy, the conspiracy continued
within five years of the indictnent and the defendant did not
establish that he withdrew fromthe conspiracy nore than five years
before the indictnent.3® Although it is not necessary for the
government to establish that, within the five-year period the
def endant agreed to the conm ssion of additional racketeering acts,

absent special circunmstances, the Organized Crinme and Racket eeri ng

(...continued)

States v. Gonzalez, 921 F.2d 1530, 1547-48 (11th Cr.), cert.
denied, 502 U. S. 806 (1991); United States v. Persico, 832 F.2d
705, 713-14 (2d CGr. 1987), cert. denied, 486 U S. 1022 (1988);
United States v. Torres Lopez, 851 F.2d 520, 525 (1st Cr. 1988),
cert. denied, 489 U S. 1021 (1989).

% See United States v. Zizzo, 120 F.3d 1338, 1357-58 (7" Cir.
1997); United States v. Miloney, 71 F.3d 645, 654-56 (7'" Gr.
1995), cert. denied, 117 S. C. 295 (1996); United States V.
Morgano, 39 F.3d 1358, 1370-71 (7'" Cr. 1994); United States v.
Ei sen, 974 F.2d 246, 263-64 (2d G r. 1992), cert. denied, 507 U. S
998 (1993); United States v. LeQuire, 943 F.2d 1554, 1563-64 (11'"
Cr. 1991), cert. denied, 505 U S. 1223 (1992); United States v.
Masters, 924 F.2d 1362, 1368 (7" Cir.), cert. denied, 500 U.S. 919
(1991); United States v. Gonzal ez, 921 F.2d 1530, 1547-48 (11" Cr
1991); United States v. Rastelli, 870 F.2d 822, 838 (2d Cir.),
cert. denied, 493 U S. 982 (1989); United States v. Sal erno, 868
F.2d 534, 534 (2d Gr.), cert denied, 491 U S. 907 (1989); United
States v. Torres Lopez, 851 F.2d 520, 522-25 (1t Cir. 1988), cert.
deni ed, 489 U. S. 1021 (1989); United States v. Persico, 832 F. 2d
705, 712-15 (2d Gr. 1987), cert. denied, 486 U S. 1022 (1988);
United States v. Coia, 719 F. 2d 1120, 1124-25 (11' Cir. 1983),
cert. denied, 466 U. S. 973 (1984).
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Secti on may not approve a Rl CO conspiracy count agai nst a def endant
who has not actively participated in the conspiracy or reaffirnmed
his association with it within five years of the indictnent.

For a RICO charge under Section 1962(a) or 1962(b), the
limtations analysis is different fromthat for cases under Section
1962(c). For exanple, the gravanen of the Section 1962(a) offense
I's the use or investnent of racketeering incone in the operation or
establ i shnment of an enterprise. A Section 1962(a) offense is not
conplete wuntil the wuse or investnment has occurred, which,
ordinarily, wll be sone tinme after the conmission of the
racketeering acts that generated the inconme. Thus, according to
one appellate court, the limtations period for a Section 1962(a)
of fense does not begin to run until the last act of use or
i nvestment has occurred.®* A simlar analysis should be used for

cases under Section 1962(b).

f. Doubl e Jeopardy and Col |l ateral Estoppel

a. Doubl e Jeopar dy

The Doubl e Jeopardy Clause is inplicated in three different
types of RICO scenarios. The first involves whether a substantive
RICO offense is a separate offense froma RI CO conspiracy to comm t

that substantive RICO offense and can be either separately

¥ See United States v. Vogt, 910 F.2d 1184, 1195-97 (4th Gir.
1990), cert. denied, 498 U S. 1083 (1991).

243



prosecuted or cunul atively puni shed. The second involves nmultiple
prosecutions for RICO and for offenses that also are charged as
racketeering acts underlying the RICO offense. The third deals
wi th charging nultiple substantive R CO offenses or nultiple R CO
conspiracy offenses.

Every court that has decided the issue has held that a
substantive RICO offense and a RICO conspiracy to commt that
substantive RI CO of fense are separate offenses for doubl e jeopardy
pur poses, and that, therefore, those offenses nay be prosecuted

consecutively and cunul atively punished. 4 1In United States V.

Pungitore, 910 F.2d at 1115, the Third Grcuit explained the
rational e for these hol dings, stating:

We reasoned [ previously] that sections 1962(c)

40 See United States v. Diaz, 176 F.3d 52, 115-16 (2d G r. 1999);
United States v. Sessa, 125 F.3d 68, 71-73 (2d G r. 1997), cert.
denied, 118 S. . 731(1998); United States v. Masters, 978 F.2d
281, 285-86 (7th Cir. 1992), cert. denied, 508 U S. 906 (1993);
United States v. Coonan, 938 F.2d 1553, 1566-67 (1st G r. 1991),
cert. denied, 503 U.S. 941 (1992); United States v. Pungitore, 910
F.2d 1084, 1115-17 (3d Cir. 1990), cert. denied, 500 U.S.
915(1991); United States v. West, 877 F.2d 281, 292 (4th Cr.),
cert. denied, 493 U S. 869 (1989); United States v. Yarbrough, 852
F.2d 1522, 1545 (9th Cir.), cert. denied, 488 U S. 866 (1988);
United States v. Benevento, 836 F.2d 60, 72-73 (2d Cr. 1986);
United States v. Callanan, 810 F.2d 544, 545-48 (6th Gr.), cert.
denied, 484 U S. 832 (1987); United States v. Biasucci, 786 F.2d
505, 515-16 (2d Cr. 1986); United States v. Watchmaker, 761 F.2d
1459, 1477 (11th Cr. 1985), cert. denied, 474 U S. 1101 (1986);
United States v. Marrone, 746 F.2d 957, 959 (3d G r. 1984); United
States v. Bagaric, 706 F.2d 42, 63 (2d Cr.), cert. denied, 464
U S. 840 (1983); United States v. Cagnina, 697 F.2d 915, 923 (11'"
Cir.), cert. denied, 464 U S. 856 (1983); United States v. Rone,
598 F.2d 564, 569-71 (9" Cr. 1979), cert. denied, 445 U S. 946
(1980).
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and (d) define distinct offenses under the test of
Bl ockburger v. United States, 284 U S. at 304, 52
S. C. at 182, as each requires proof of a fact
whi ch the other does not. G ven that the offenses
are distinct and no legislative intent against
consecutive sentencing is discernible from RICO s
text or Jlegislative history, we inferred that
Congr ess I nt ended to aut hori ze consecutive
sent enci ng.

Li kewi se, the courts have held that a R CO substantive or
conspiracy offense and its underlying predicate racketeering acts
are separate offenses for double jeopardy purposes and my be
consecutively prosecuted and cumrul ati vely puni shed. #

The resol ution of a double jeopardy claimis not so clear cut
when a defendant has been charged with two or nore Rl CO conspiracy
or two or nore RICO substantive offenses. Most courts apply a
mul ti-factor test to determ ne whether the two RI CO offenses are
separate for double jeopardy purposes. For exanple, in United

States v. Ruqggiero, 754 F.2d 927 (11th Cr.), cert. denied, 471

41 See United States v. Doyle, 121 F.3d 1078, 1091 (7th G r. 1997);
United States v. Baker, 63 F.3d 1478, 1494 (9th Cir. 1995), cert.
denied, 516 U. S. 1097 (1996); United States v. Mrgano, 39 F.3d
1358, 1365-71 (7'M Cir. 1996); United States v. Crosby, 20 F. 3d 480,
483-84 (D.C. Cr. 1994), cert. denied, 514 U S. 1052 (1995); United
States v. Deshaw, 974 F.2d 667, 671 (5th Cr. 1994); United States
V. LeQuire, 931 F. 2d 1539, 1540 (11th G r. 1991), cert. denied, 505
U S 1223 (1992); United States v. Gonzal ez, 921 F. 2d 1530, 1535-39
(11'" Gir. 1991); United States v. Link, 921 F.2d 1522, 1529-30 (11'"
Cr. 1991); United States v. Esposito, 912 F.2d 60, 62-67 (3d G r
1990); United States v. Pungitore, 910 F.2d 1084, 1107-12 (3d Cr
1990); United States v. Persico, 832 F.2d 705, 709-12 (2d Cr.
1987); United States v. Kragness, 830 F.2d 842, 863-64 (8" Cir.
1987) .
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U S 1127 (1985), defendants noved to disniss on doubl e jeopardy
grounds a RICO indictnment in Florida that arose from conduct used
against themin a prior RRCOindictnment in New York. The issue on
appeal was whether the activities set out in the two indictnents
constituted one pattern of racketeering activity or two different
patterns. In conducting its inquiry, the court considered five
factors:
(1) whether the activities constituting the two
"patterns” occurred during the same tine period;

(2) whether the activities occurred in the sane
pl aces;

(3) whether the activities involved the sane
per sons;

(4) whether the two indictnents alleged violations
of the same crimnal statutes; and

(5) whether the overall nature and scope of the
activities set out in the two indictnments were
t he sane.
Id. at 932-33. Wiile the court found sone overl ap between the two
cases, including the use of one racketeering act in both patterns
of racketeering activity, the court concl uded that, on bal ance, the

indictments charged tw different patterns of racketeering

activity, and, therefore, did not violate double jeopardy.*

42 See also United States v. Marren, 890 F.2d 924, 935-36 (7" Gr
1989) (under five-factor test upheld successive RI CO conspiracy
prosecutions where the racketeering acts were different); United
States v. Pungitore, 910 F.2d 1084, 1112-15 (3d Cr. 1990)
(uphol ding successive RICO conspiracy prosecutions against
(conti nued. . .)
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b. Collateral Estoppel

Col | ateral estoppel issues typically require a nore difficult
anal ysi s because the inquiry is largely fact-bound. A party raises
a claimof collateral estoppel usually when he seeks to exclude
evi dence or foreclose an issue. The clainmant bears the burden of
showi ng that an ultimate i ssue of fact was necessarily litigated in
his favor in prior litigation involving the sane parties. |In the
RI CO context, the collateral estoppel issue typically arises when
a defendant has been previously acquitted of conduct that is
subsequently charged as, or relates to, a RICO predicate act. In

United States v. Ruggiero, 754 F.2d 927, 935 (11th Cr.), cert.

denied, 471 U. S. 1127 (1985), defendant Cerasini was acquitted of
RI CO charges in the Southern District of New York, wherein he was
all eged to have been a nenber of the Bonanno Famly of La Cosa
Nostra. Thereafter, he and ten others were indicted in the Mddle
District of Florida on RICO charges with racketeering acts that

were different fromthose contained in the Southern District of New

(...continued)

def endants where the enterprise was the sane, but the predicate
acts were different); United States v. G ancaglini, 858 F.2d 923,
930 (3d Cir. 1988) (sanme); United States v. Langella, 804 F.2d 185,
186-90 (2d Cir. 1986) (upholding successive RICO conspiracy
prosecutions against defendants where the enterprises were
different and only three of nine predicate acts overl apped); United
States v. Russotti, 717 F.2d 27, 33 (2d Cr. 1983) (upholding
successive RICO substantive prosecutions where the racketeering
acts were different); United States v. Dean, 647 F.2d 779, 788 (8"
Cir.) (same), nodified on other grounds, 667 F.2d 721 (8" Gr.
1981) (en banc), cert. denied, 456 U. S. 1006 (1982).
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York indictnent, but that were alleged to have been commtted by
menbers of certain La Cosa Nostra Fam lies, including the Bonanno
Fam |y. Cerasini sought dismssal of the Florida indictnent,
all eging that the previous acquittal constituted a finding that he
was not a nmenber of the Bonanno Famly. The trial judge refused to
dism ss and the court of appeals affirmed, stating that the jury
that acquitted Cerasini in New York did not necessarily decide that
he was not a nenber of the Bonanno Famly. Rat her, said the
El eventh Gircuit, the previous acquittal coul d have been based upon
a conclusion that, although Cerasini was a nenber of the Bonanno
Fam |y, he did not participate in the particular pattern of
racketeering activity alleged in the New York indictnent.
Therefore, in Florida the governnment was not seeking to persuade a
second jury to determ ne anew a fact necessarily decided in the New

York acquittal .

48 See also United States v. Salerno, 108 F.3d 730, 740-42 (7th
Cr. 1997)(at trial on charge of nurder in aid of racketeering,
where defendant had been previously acquitted of two extortion
charges, proof that the racketeering enterprise with which he was
associ at ed engaged in extortion was adm ssible, since in a Section
1959(a) (1) prosecution, a defendant's personal involvenent in
extortion is irrelevant and is not an ultinmate issue); United
States v. Shenberg, 89 F.3d 1461, 1478-81 (11th G r. 1996)(on
retrial of a substantive RICO count, collateral estoppel doctrine
barred the government from proving acquitted counts that
corresponded to various RICO predicate acts; however, collatera
estoppel did not bar use of the evidence as to another defendant's
Rl CO conspi racy charge, particularly since actual comm ssion of the
predicate act is not an essential elenent of conspiracy), cert.
denied, 117 S. C. 961 (1997); United States v. Console, 13 F.3d
641, 662-65 (3d Cir. 1993)(where jury could not agree on a verdict

(continued. . .)
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g. Sur pl usage

On occasion, particularly in organized crinme cases, R CO

def endants have argued that the inclusion of certain terns in the

i ndi ct ment such as "nob, maf i a, racketeering," and "capo," was
prejudicial, and that courts should strike those terns as
sur pl usage. CGenerally, where such terns are relevant to the

charges in the indictnent and have a legitinate, evidentiary

pur pose, courts have not ordered them stricken.* One court,

(...continued)

at the first trial, collateral estoppel doctrine was inapplicable
at theretrial, since no fact had been necessarily resol ved agai nst
the governnent at the first trial), cert. denied, 511 U S. 1076
(1994); cf. United States v. Pelullo, 14 F.3d 881, 889-92(3d Cr
1994) (at defendant's R CO trial, where a prior wre fraud
conviction served as a racketeering act and t he governnent used t he
j udgnment of conviction to prove that racketeering act, the Third
Crcuit held that (a) the district judge erred in holding that
def endant was col |l aterally estopped fromcontesting that el enent of
the RICO of fense and (b) the coll ateral estoppel doctrine cannot be
enpl oyed against a defendant in a crimnal case when it violates
his right to have a jury decide his case).

4  See United States v. Scarpa, 913 F.2d 993, 1011-13 (2d Gr.
1990); United States v. Vastola, 670 F. Supp. 1244, 1255-56 (D. N. J.
1987); United States v. Rastelli, 653 F. Supp. 1034, 1055-56
(E.D.N. Y. 1986); United States v. Santoro, 647 F. Supp. 153, 177
(E.D.N. Y. 1986), aff'd, 880 F.2d 1319 (2d Cir. 1989); United States
v. Dellacroce, 625 F. Supp. 1387, 1392 (E.D.N. Y. 1986); United
States v. lanniello, 621 F. Supp. 1455, 1479 (S.D.N. Y. 1985)
aff'd, 808 F.2d 184 (2d Cir. 1986), cert. denied, 483 U S. 1006
(1987); United States v. Persico, 621 F. Supp. 842, 860-61
(S.D.N. Y. 1985); United States v. Ganbale, 610 F. Supp. 1515, 1544-
45 (D. Mass. 1985); United States v. Castell ano, 610 F. Supp. 1359,
1428-29 (S.D.N. Y. 1985).

In Vastola, 670 F. Supp. at 1255-56, the court granted notions
to strike parts of the preanble to the indictnent containing
i nformati on not contained in the body of the indictnent, the word
"l oansharking,”" and ternms "and others,” "and with others,” and
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however, expressed concern where the indictnent named a crinmna
enterprise based on a defendant's nane (the "Vastola
Organi zation"). Although the court did not reverse the case, it

urged the use of caution in future cases to avoi d undue prej udi ce. *

"ot her crim nal neans": but refused to strike the term
"racketeering.” Id. at 1255.

% See United States v. Vastola, 899 F.2d 211, 232 (3d Cir. 1990).
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VI . OTHER | SSUES I N CRI M NAL RI CO CASES

A.  Liberal Construction C ause

Section 904(a) of Title I X of the O ganized Crine Control Act
of 1970 (Pub. L. 91-452, enacting RICO), states that "the provision
of this title shall be liberally construed to effectuate its
remedi al purposes.” Referringto this provision, the Suprenme Court
has stated in both civil and crimnal cases that RICO nust be
liberally construed to achieve its renedial purposes.?

However, in Reves v. Ernst & Young, 507 U.S. 170, 183 (1993),

t he Suprene Court ruled that the |liberal construction provision “is
not an invitation to apply RICOto new purposes that Congress never
i ntended.” The Court reasoned that the clause "only serves as an
aid for resolving an anbiguity; it is not to be used to beget one."
Id. at 182.2

Wth these limtations in mnd, prosecutors can use the

| i beral construction clause to argue for favorable interpretations

! See Sedima, S.P.RL. v. Inrex Co., 473 U.S. 479, 492 n. 10, 497-
98 (1985); Russello v. United States, 464 U S. 16, 27 (1983)
United States v. Turkette, 452 U. S. 576, 587, n.10 (1981). See al so
Tabas v. Tabas, 47 F.3d 1280, 1291 (3d Cir. 1995); United States v.
Fl oyd, 992 F.2d 498, 501 (5th Gr. 1993); United States v. Mazzi o,
501 F. Supp. 340, 342 (E.D. Pa. 1980), aff'd, 681 F.2d 810 (3d
Cr.), cert. denied, 457 U S. 1134 (1982); United States v.
Forsythe, 560 F.2d 1127, 1135-36 (3d Gr. 1977).

2 See also Holnes v. Securities Investor Protection Corp., 503 U S.
258, 274 (1992)(refusing to use liberal construction clause to
expand standing of RICO plaintiffs).
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of RICO provisions in order to achieve RICO s renedi al purpose.?
B. Wharton's Rul e
Def endant s have unsuccessfully argued that separate
convi ctions for RI COsubstantive and conspiracy of fenses are barred

by “Wharton’s Rule.” As the Suprene Court explained in lannelli v.

United States, 420 U. S. 770, 785-86 (1975), Wharton’s Rul e creates

a rebuttable presunption that, “absent legislative intent to the
contrary,” a conspiracy offense nerges into a substantive offense
“that require[s] concerted crimnal activity, a plurality of
crimnal agents.” The Suprenme Court added that it “adopted a
narrow construction of [Wuarton’s] Rule that focuses on the
statutory requirenents of the substantive offense rather than the
evi dence offered to prove those elenents at trial.” 1d. at 780.
Moreover, the Court noted that the federal courts of appeals have
applied a third-party exception, holding that Wiarton’s Rule is
i nappl i cabl e where the conspiracy offense involved nore persons

than required for the comm ssion of the substantive offense. 1d.

3 See United States v. Perholtz, 842 F.2d 343, 353 (D.C. Cr.),
cert. denied, 488 U. S. 821 (1988); United States v. Neapolitan, 791
F.2d 489, 495 (7th GCir.), cert. denied, 479 U. S. 939 (1986); United
States v. Frunmento, 563 F.2d 1083, 1091 (3d Gr. 1977), cert.
denied, 434 U S. 1072 (1978). Oher courts have held that RICOis
not to be burdened with judicial constraints that defeat the broad
congressi onal purpose. See, e.q., Sedima, S.P.RL. v. Inrex Co.,
473 U. S. 479, 499-500 (1985); Northeast Wnen's Center, Inc. v.
McMonagl e, 868 F.2d 1342, 1348 (3d Cir.), cert. denied, 493 U S.
901 (1989).
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at 775, 782 n.15.*

Under the foregoing principles, every court that has decided
the issue has held that Wharton’s Rul e does not require nerger of
Rl CO substantive and conspiracy convictions on one or nore of the
followi ng three independent grounds:® First, since a substantive
RI CO offense may be commtted by a single person, a substantive
RICO offense does not require concert of action, and hence
Wharton’s Rule is inapplicable to R CO offenses. Second, even
assum ng argquendo that the RICO substantive offense required
concert of action of at |east two persons, Wharton’s Rul e does not
apply where the RI CO conspiracy offense i nvol ved nore participants
than required for the conm ssion of the substantive offense (i.e.,
nore than two persons). Third, even if Warton’s Rule otherw se
applied, the legislative history underlying RICO conclusively
establ i shes that Congress intended to create “new and “enhanced

sanctions” to eradicate organi zed crinme, and t herefore Congress did

“ The lannelli court held that Wharton’s Rule did not bar separate
convictions for conducting a ganbling business, in violation of 18
U S C § 1955, and conspiring to commt that offense, in violation
of 18 U . S.C. 8 371, even though the substantive ganbling offense
required the participation of “five or nore persons”, since
Congress did not intend the two offenses to nerge.

° See United States v. Pungitore, 910 F.2d 1084, 1108 n.24 (3d
Cir. 1990); United States v. Rone, 598 F.2d 564, 569-71 (9" Cr.
1979), cert. denied, 445 U. S. 946 (1980); United States v. OChl son,
552 F.2d 1347, 1349-50 (9" Gir. 1971); United States v. Ganbale,
610 F. Supp. 1515, 1546-47 (D. WMass. 1985); United States v.
Hawki ns, 516 F. Supp. 1204, 1206-08 (M D. Ga. 1981); United States
v. Boffa, 513 F. Supp. 444, 477-78 (D. Del. 1980).
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not intend to nmerge RI CO substantive and conspiracy convictions,
whi ch woul d be inconsistent with its intent in adopting RICO See

generally Russello v. United States, 464 U S. 16, 26-28 (1983);

United States v. Turkette, 452 U S. 576, 587-93 (1981).

C. Mens Rea

Every court that has considered the issue has held that R CO
does not require any nens rea or scienter elenent beyond what the
predicate offenses require.® Therefore, wlfulness or other
specific intent is not an elenent of a RI CO offense; however, if
any of the predicate offenses require proof of wlfulness or
specific intent then such requirenent nust be net regardi ng that
predi cate offense.’ Nevertheless, it is the policy of the
Organi zed Crine and Racketeering Section to allege and prove at
| east that the RICO defendant acted knowi ngly or intentionally to
elimnate any issue that the RICO defendant did not have a
requisite crimnal intent.

Moreover, in the civil context courts have usually held that

governnment entities, such as muni ci pal corporations, cannot be Rl CO

6 See United States v. Baker, 63 F.3d 1478, 1492-93 (9" Cir.
1995); United States v. Blinder, 10 F.3d 1468, 1477 (9" Cir. 1993);
United States v. Biasucci, 786 F.2d 504, 512-13 (2d Cr. 1986);
United States v. Pepe, 747 F.2d 632, 675-76 (11'" Gir. 1984); United
States Scotto, 641 F.2d 47, 55-56 (2d Gir. 1980), cert. denied, 452
U S 961 (1981); United States v. Boylan, 620 F.2d 359, 361-62 (2d
Cr.), cert. denied, 449 U S. 833 (1980).

7 See Baker, 63 F.3d at 1492-93; Scotto, 641 F.2d at 55-56.
Mor eover, know edge of the federal nature of a Rl CO offense is not
an el enment of RICO. See Baker, 63 F.3d at 1491 n. 16.
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def endant s because they cannot formthe requisite specific intent
to satisfy the nens rea requirenent of a predicate offense.® Nor
can the necessary i ntent of a governnent entity's agents be i nmputed
to the entity under a respondeat superior theory.® However, courts
have not had the opportunity to address this issue in a crimnal
setting.

D. Connection to Organi zed Crine

In 1989, the Suprene Court confirmed the generally accepted
principle that the governnent need not prove that a Rl CO def endant
or a RICO offense had any nexus to “organized crine."?* One
district court noted that if application of RICO were |imted
solely to nenbers of organized crine, it would probably be

unconstitutional. See United States v. Mandel, 415 F. Supp. 997,

1018-19 (D. M. 1976). RICO proscribes specific conduct, not the

status of being involved in organized crinme. |In fact, RI CO does

8 See Lancaster Community Hospital v. Antelope Valley Hospita
Dist., 940 F.2d 397, 404 (9th Cr. 1991); Centy v. Resolution Trust
Corp., 937 F.2d 899, 909-14 (3d Cir. 1991); Nu-Life Construction
Corp. v. Board of Educ. of New York, 779 F. Supp. 248, 251
(E-D.N Y. 1991).

® See Lancaster Community Hospital v. Antelope Valley Hospita
Dist., 940 F.2d 397, 404-405 (9th Gr. 1991); CGenty v. Resolution
Trust Corp., 937 F.2d 899, 909-914 (3d Cr. 1991); Nu-Life
Construction Corp. v. Board of Educ. of New York, 779 F. Supp. 248,
251 (E.D.N. Y. 1991); cf. Tryco Trucking Co. v. Belk Stores
Services, 634 F. Supp. 1327, 1334 (WD. N C. 1986) ("Rl CO envi sions
respondeat superior liability.").

10 See HJ. Inc. v. Northwestern Bell Tel ephone Co., 492 U S. 229,
243-49 (1989). See also cases cited supra, n.42, Section Il
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not even contain a definition of organized crinmne.
E. Constitutionality of RICO

1. Vagueness Chall enges

In HJ. Inc. v. Northwestern Bell Tel ephone Co., 492 U S. 229

(1989), the Supreme Court reversed the Eighth Circuit’s hol ding
that required proof of nultiple schenes in order to establish the
pattern-of-racketeering elenent of RICO In a concurring opinion
witten by Justice Scalia, four Justices expressed their concern
about the difficulty in defining a pattern of racketeering activity
stating:

No constitutional challenge to this |aw has been raised

in the present case, and so that issue is not before us.

That the highest Court in the land has been unable to

derive from this statute anything nore than today's

meager gui dance bodes ill for the day when that chal | enge

is presented. !

This comment has pronpted nunerous defendants to attack the
RI CO statute on vagueness grounds. Those attacks have not fared
well in the courts. Al ten of the courts of appeals that have
addressed the issue since HJ. Inc. was deci ded have rejected the
vagueness argunent. These courts have held that vagueness clains
nmust be considered on the facts of the particul ar case in which the
claim is asserted and in each case the court found that the

def endants had adequate notice that their conduct fell within the

proscriptions of R CO and that consequently their vagueness

11492 U.S. at 255-56 (Scalia, J., concurring).
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chal | enges were neritless. '?

2 See United States v. Angiulo, 897 F. 2d 1169, 1179 (1%t Cr.),
cert denied, 498 U S. 845 (1990); United States v. Otero, 37 F.3d
739, 752 (1%t Gr. 1994); United States v. Coiro, 922 F.2d 1008,
1017 (2d Gir. 1991); United States v. Coonan, 938 F. 2d 1553, 1561-
62 (2d Gr. 1991), cert. denied, 503 U. S. 941 (1992); United States
v. Pungitore, 910 F.2d 1084, 1102-05 (3d G r. 1990), cert. denied,
500 U.S. 915 (1991); United States v. Wods, 915 F. 2d 854, 862-64
(3d Cir. 1990); United States v. Borroneo, 954 F.2d 245, 248 (4'"
Cir. 1992); United States v. Bennett, 984 F.2d 597, 605-06 (4'"
Cr.), cert. denied, 508 U.S. 945 (1993); United States v. Aucoin,
964 F.2d 1492, 1497-98 (5'" Cir. 1992); United States v. Krout, 66
F.3d 1420, 1432 (5'" Cir. 1995), cert. denied, 516 U S. 1136 (1996);
Col unbi a Natural Resources, Inc. v. Tatum 58 F.3d 1101, 1106 (6'"
Cr. 1995), cert. denied, 516 U S. 1158 (1996); United States v.
decier, 923 F.2d 496, 497-98 n.1 (7" Cir. 1991); United States v.
Masters, 924 F.2d 1362, 1367 (7' Cr. 1991); United States v.
Sanders, 962 F.2d 660, 678 (7" Cir. 1992); United States v. Ashman,
979 F. 2d 469, 487 (7'" CGr. 1992), cert. denied, 510 U S. 814
(1993); United States v. Dischner, 974 F. 2d 1502, 1508 (9" Cr.
1992), cert. denied, 507 U.S. 923 (1993); United States v. Freenan,
6 F.3d 586, 597 (9'" Cir. 1993); United States v. Blinder, 10 F.3d
1468, 1475-76 (9" Cir. 1993); United States v. Keltner, 147 F. 3d
662, 667 (8" Cir.), cert. denied, 525 U S. 1032 (1998); United
States v. Van Dorn, 925 F.2d 1331, 1334 n. 2 (11" Cr. 1991); Cox
V. Administrator U S. Steel & Carnegie, 17 F. 3d 1386, 1398 (11'M
Cr. 1994), cert. denied, 513 U. S. 1110 (1995).

Al t hough the Tenth Circuit has not yet decided the issue, two
district <courts in that «circuit have rejected vagueness
contentions. See United States v. Haworth, 941 F. Supp. 1057, 1060
(D.N.M 1996); Schrag v. Donges, 788 F. Supp. 1543, 1553 (D. Kan
1992) . The District of Colunbia Crcuit has not discussed the
vagueness question since HJ. Inc. was decided. Prior to HJ.
Inc., however, that court of appeals rejected clains of vagueness
and overbreadth. See United States v. Sw derski, 593 F. 2d 1246,
1249 (D.C. Cir. 1978), cert. denied, 441 U.S. 933 (1979). See also
Fort Wayne Books, Inc. v. Indiana, 489 U S. 46, 58 (1989), where
the Suprene Court held that Indiana’s RICO | aw, which was nodel ed
after the federal statute, was not unconstitutionally vague as
applied to obscenity predicate of fenses.

Only one court has sustained a vagueness argumnent. In
Firestone v. Galbreth, 747 F. Supp. 1556, 1581 (S.D. Chio 1990),
the district court ruled that in a private civil lawsuit the

(conti nued. . .)
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2. Tenth Anmendnent Chal |l enges

Def endant s al so have chal | enged the constitutionality of RI CO
prosecutions on the ground that they infringed upon powers the

Tenth Amendnment reserved for the states. In United States V.

Freeman, 6 F.3d 586, 598 (9'" Cir. 1993), cert. denied, 511 U.S

1077 (1994), the court of appeals rejected a contention that
prosecuting a state legislative aide infringed upon the state’'s

right to control its electoral processes. In United States v.

Vignola, 464 F. Supp. 1091, 1098-99 (E.D. Pa.), aff’d, 605 F.2d

1199 (3d Gr. 1979), cert. denied, 444 U. S. 1072 (1980), the court

rul ed that Congress had the power to regulate intrastate activities
that had an effect on interstate conmmerce. The Vignola court
reasoned that since there was a rational basis for believing that
state racketeering activities affected interstate comrerce, using
RICOto regul ate those intrastate activities was pernissible. The
court concluded that Congress had properly exercised its federal
commerce power when enacting RICO and rejected the defendant’s
claimthat RICO did not properly cover his receipt of bribes as a

purely local traffic court judge.

2(. .. continued)

pattern requirenment was unconstitutionally vague as to the
defendants. On appeal, the Sixth Crcuit declined to review the
hol di ng because it determ ned that the only defendants who had
rai sed the issue |acked standing to do so. Firestone, 926 F.2d
279, 285 (6'" CGr. 1992). No other court supports the district
court’s decision in Firestone. See Bseirani v. Mhshie, 881 F.
Supp. 778, 787 (N.D.N. Y. 1995).
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In United States v. Martino, 648 F.2d 367 (5'" Gr. 1981),

cert. denied, 456 U. S. 949 (1982), defendants argued that the RI CO

statute i ntruded upon state sovereignty because it did not require
that each act of racketeering affect interstate commerce. The
Martino court found that this argunment ignored the essence of
Section 1962(c) vi ol ati ons, which involve conducting an
enterprise’s affairs through a pattern of racketeering activities,
rather than nerely commtting racketeering crines. The court of
appeal s reasoned that, where an enterprise engaged in or affected
interstate conmerce, and the acts of racketeering were related to
t he operation of the enterprise, the acts were chargeabl e under the
federal RICO statute even though the individual acts of
racketeering did not affect interstate cormerce. Martino, 648 F
2d at 381.

3. First Anmendnent Chal |l enges

In Fort Wayne Books, Inc. v. Indiana, et al., 489 U S. 46, 57-

60 (1989), the Suprenme Court held that the Indiana RI CO statute,
patterned after t he f eder al RICO statute, was not
unconstitutionally vague as applied to obscenity predi cate of fenses
where the predicate offenses conplied with the governing Suprene
Court standards, and that the state RICO crimnal penalties were

not so “draconian” so as to chill First Amendnent rights.?®3

13 See also United States v. Freeman, 6 F.3d 586, 597 (9'" Gr.
1993) (RICO s application to state legislator’s office and
(continued. . .)
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4. Ex Post Facto Chall enges

The Ex Post Facto Cause of the Constitution prohibits
Congress from*“punish[ing] as a crinme an act previously commtted,
whi ch was innocent when done,” or “mak[ing] nore burdensonme the

puni shment for a crine, after its commssion.” Collins wv.

Youngbl ood, 497 U. S. 37, 52 (1990). It has |l ong been the | aw t hat
it does not violate the Ex Post Facto Clause to inmpose crinna
liability for a course of conduct that was |awful when it began,
but which continued after a statute made such conduct unl awful .
Congress was well aware of the foregoing ex post facto
principles when it enacted RICO and explicitly provided that a RI CO
offense may include predicate acts comitted before R COs

effective date. In that regard, RICO s definition of “pattern of

B3(...continued)

| egislative aide’'s bribery schene did not infringe on states’
rights to control their electoral process or chill First Amendnent
rights regarding solicitation of canpaign contributions); United
States v. Pryba, 900 F.2d 748, 753-58 (4'" Cr. 1990) (RICO
forfeiture of non-obscene books and videos and other property
acquired in violation of RICO did not violate First Amendnent);
United States v. Yarbrough, 852 F.2d 1522, 1540-41 (9" Cir. 1988)
(RICO conspiracy conviction of a nmenber of a white-suprenacist
group for predicate acts involving violence did not violate his
First Anendnent rights of political advocacy and association). Cf.
Nort heast Whnen’s Center, Inc. v. McMonagle, 868 F.2d 1342, 1348-49
(3d Cir.) (upholding private civil suit against anti-abortion
protesters who had damaged abortion clinic’ s equi pnment and t hereby
extorted its right to do business, but noting that the First
Amendnent woul d preclude a RICO suit based sol ely on expression of
di ssenting political opinions), cert. denied, 493 U S. 901 (1989).

14 See United States v. Trans-M ssouri Freight Association, 166
U S. 290, 342 (1897); Waters-Pierce Ol Co. v. Texas, 212 U S. 86,
100- 102, 107-108 (1909).
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racketeering activity” provides (18 U S.C 8§ 1961(5)):

“Pattern of racketeering activity” requires at
| east two acts of racketeering activity, one
of which occurred after the effective date of
this chapter and the last of which occurred
within ten years (excluding any period of
i mprisonment) after the conm ssion of a prior
act of racketeering activity.

In explaining this R CO provision, the Senate Judiciary
Comm ttee Report stated:

One act in the pattern nmust be engaged in
after the effective date of the |egislation.
This avoids the prohibition against ex post
facto laws, and bills of attainder. Anyone
who has engaged in the prohibited activities
before the effective date of the [R CQO
| egislation is on prior notice that only one
further act may trigger the increased
penal ties and new renedi es of this Chapter.

S. Rep. 91-617, 91°' Congress, 1% Sess. p. 158.

Thus, in enacting RICO Congress explicitly provided that
predi cate offenses that were commtted prior to RRCO s effective
date may be included in the charged pattern of racketeering
activity, provided that at | east one racketeering act was conmtted
after RICO s effective date.

In accordance with Congress’ intent in enacting RICO and with
wel |l -settled ex post facto principles, every court that has
considered the question has held that it does not violate the Ex
Post Facto Clause to include racketeering acts conmtted before

RICOs effective date, provided that in the case of a R CO
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substantive charge, at |east one racketeering act was conmtted
after RICO s effective date, and in the case of a RI CO conspiracy
charge, the conspiracy and the defendant’s nenbership in it
continued after RICO s effective date.?®

As the court explained in Canpanale, 518 F.2d at 365:

[ Al ppel l ants were not convicted of conspiracy
under 18 U S.C. 8§ 1962(d) for acts conmtted
prior to COctober 15, 1970 [RICO s effective
date]; rather they were convicted for having
performed post October 15, 1970, acts in
furtherance of their continued racketeering
conspiracy after being put on notice that
t hese subsequent acts woul d conbine with prior
racketeering acts to produce the racketeering
pattern agai nst which this section s
di r ect ed.

In the sane vein, the Ex Post Facto Cl ause is not violated by
charging a racketeering act where the underlying conduct began
before the racketeering act was added to RI CO, but continued after

the racketeering act was added to RICO  See, e.q., United States

v. Alkins, 925 F. 2d 541, 548-49 (2d Cr. 1991).
Li kew se, the courts have held that the Ex Post Facto C ause
is not violated by application of a revised sentencing guidelineto

a RICO violation that disadvantages a defendant where the RICO

1 See United States v. Caporale, 806 F.2d 1487, 1516 (11'" Gir.
1986); United States v. Boffa, 688 F.2d 919, 937 (3d Gr. 1982);
United States v. Brown, 555 F.2d 407, 417 (5'" Cir. 1977); United
States v. Ohlson, 552 F.2d 1347, 1348 (9'" Cir. 1977); United States
v. Canpanale, 518 F.2d 352, 364-65 (9'" Cir. 1975); United States
v. Field, 432 F. Supp. 55, 59 (S.D.N.Y. 1977), aff’'d, 578 F.2d 1371
(2d Gir. 1978) (Table); United States v. Mandel, 415 F. Supp. 997,
1022 (D. Md. 1976), aff’'d, 591 F.2d 1347 (4'" Cir. 1979).
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of fense began prior to the effective date of the guideline revision
but continued after its effective date.?®

F. RI CO and El ectronic Surveillance

Section 2516(1)(c) of Title 18, as anmended in 1970, permts
the interception of any wire, oral, or electronic comunications
when that interception may provide, or has provided, evidence of
any of fenses puni shable under 18 U . S.C. § 1963. Because a RI CO
violation is based on violations of other statutes, conduct
i nvolving violations of these other statutes can al so serve as a
basis for electronic surveillance, even if not specifically
authorized in 18 U.S. C. §8 2516, as long as these other offenses are

within the scope of RICO For exanple, in United States v. Daly,

535 F. 2d 434 (8th Gr. 1976), the defendant argued that the wiretap
aut hori zation was used for a purpose (nmail fraud) not authorized by
18 U S.C. 8 2516. The court rejected this argunent because nai
fraud is a predicate offense under 18 U . S.C. § 1961 and the wiretap
order authorized interception of conversations relating to mail
fraud racketeering activities violative of 18 U.S.C. § 1962, which
is authorized by section 2516.

Daly underscores the inportance of specifying in the wiretap

application exactly what offenses form the basis for the

6 See United States v. Hurley, 63 F.3d 1, 19 (1t Gr. 1995);
United States v. Korando, 29 F.3d 1114, 1119-20 (7'" Gr. 1994);
United States v. Eisen, 974 F.2d 246, 268 (2d Cr. 1992); United
States v. Mnicone, 960 F.2d 1099, 1111 (2d Cr. 1992); United
States v. Mscony, 927 F.2d 742, 755 (3d Gr. 1991).
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interception. In United States v. Carlberg, 602 F. Supp. 583 (WD.

M ch. 1984), RICO counts were dism ssed when the governnent used
evi dence for its indictrment fromw retaps whi ch had been aut hori zed
only for Title 21 drug offenses. The court held that 18
US C 8 2517(5) required judicial authorization before the
government could use the drug wiretap evidence for purposes of a
RI CO indictnent. A prosecutor should not wuse electronic
surveillance evidence to prove an offense not specified in the
wiretap application without first obtaining a Section 2517(5)
order. '’
G Speci al Verdicts and Unani nous Verdicts

1. Speci al Verdicts

Speci al verdicts have cone to be useful and sonetines even
crucial in R CO cases. The viability of a RICO conviction on
appeal often hinges on being able to determ ne which specific
separate predi cate acts support the RICOcharge. |If one or nore of

t he predi cates are reversed on appeal, the R COconviction nay al so

7 For extensive discussions of wiretapping in the Rl COcontext, see
United States v. Shakur, 560 F. Supp. 347 (S.D.N. Y. 1983); United
States v. Dorfman, 542 F. Supp. 345 (N.D. IIl.), aff'd, 690 F.2d
1217 (7th Cr. 1982); see also United States v. Van Horn, 789 F.2d
1492, 1503-05 (11th Cr.) (fact that authorizing district court
continued to review progress reports and granted extensions for
surveillance satisfied judicial approval requirenent), cert.
denied, 479 U S. 854 (1986); United States v. Watchnmaker, 761 F.2d
1459 (11th CGr. 1985) (upholding validity of wretap despite
failure to obtain Section 2517(5) order for use in RICO case),
cert. denied, 474 U S. 1100 (1986); United States v. Ganbale, 610
F. Supp. 1515, 1531-32 (D. Mass. 1985) (wiretap proper even though
Rl CO not naned, reasoning any violation of 8§ 2717(5) was harm ess).
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fail if the appellate court cannot determ ne that each defendant’s
substantive RICO conviction is supported by at least two valid

predicate offenses.'® |n United States v. Ruggiero, 726 F.2d 913,

922 (2d Cir.), cert. denied, 469 U S. 831 (1984), the court

reversed a RICO conspiracy conviction after striking one of the
ei ght acts of racketeering. The court noted that the use of a
speci al verdict woul d have avoided this result.'® Asinilar outcone

was avoided in United States v. Pepe, 747 F.2d 632 (11th Gr.

1984), because the RI CO count incorporated ot her substantive counts
in addition to the acts of racketeering listed in the R CO count.
Wi | e the Pepe court struck one act of racketeering, the RI CO count
was affirmed because verdicts on the incorporated counts operated

as special verdicts; by finding guilt on those counts, the jury

8 See also United States v. Biaggi, 909 F.2d 662, 692-93 (2d Gr

1990) (reversing a RICO conviction even though special verdicts
clearly established the defendant's comm ssion of two mail fraud
predi cates, because the jury, if it had heard the evidence that was
i nproperly excluded, m ght have concluded that the mail fraud acts
were not commtted as part of a RICO pattern with a nexus to the
affairs of a RICO enterprise), cert. denied, 499 U S. 904 (1991).

19 See also United States v. Holzer, 840 F.2d 1343 (7th Gr.) (R CO
conviction reversed where jury mght have relied on invalid mai
fraud counts), cert. denied, 486 U S. 1035 (1988); United States v.
Mandel , 672 F. Supp. 864, 877 (D. M. 1987) (R CO convictions
vacated on petition for wit of error coramnobis; in the absence
of special verdicts, court could not determne "with a high degree
of probability" whether jury relied on mail fraud predi cates, which
were invalid under McNally decision, or bribery charges for guilty
verdict), aff'd, 862 F.2d 1067 (4th Cr. 1988), cert. denied, 491
U S. 906 (1989).
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al so found that two predicate acts had been established. ?°
Thus, even though special verdicts are generally not favored
in crimnal prosecutions, their use has been endorsed in RI CO

cases.?* It should be enphasized that the discretionary use of

20 See also United States v. Cardall, 885 F.2d 656 (10th G r. 1989)
(uphol di ng RICO conviction on the basis of nunerous valid predicate
acts, where sone were ruled invalid); United States v. Corona, 885
F.2d 766 (11th G r. 1989) (uphol di ng RI CO convi cti on based on Travel
Act predicates after mail fraud predicates were found invalid),
cert. denied, 494 U S. 1091 (1990); Callanan v. United States, 881
F.2d 229 (6th G r. 1989) (where mail fraud racketeering acts were
i nval i dated, analysis of remaining acts allowed court to uphold
conviction of one defendant, cert. denied, 494 U. S. 1083 (1990);
United States v. Brennan, 867 F.2d 111 (2d Gr.) (valid Travel Act
predi cates, also charged as counts, "operated |I|ike special
verdicts"), cert. denied, 490 U. S. 1022 (1989); United States v.
Zauber, 857 F.2d 137 (3d G r. 1988)(analysis of evidence showed
that jury must have relied on valid racketeering), cert. denied,
489 U.S. 1066 (1989); United States v. Anderson, 809 F.2d 1281,
1284-85 (7th Cir. 1987) (RICO conviction affirnmed where jury
convi cted defendant of four of twelve charged predicates because
jury nmust have relied on two or nore of the valid predicates to
convict on RICO charges); United States v. Lopez, 803 F. 2d 969, 976
(9th Gr. 1986) (upholding RI CO conviction where defendant was
acqui tted on one act; court could determine that jury did not rely
on acquitted racketeering act by looking at crimes conviction),
cert. denied, 481 U S. 1030 (1987).

2l See United States v. Console, 13 F.3d 641, 663-665 (3d Cir.
1993) (di strict court did not abuse its discretionin askingjuryto
return special verdicts as to sone predi cate acts but not others),
cert. denied, 114 S. . 1660 (1994); United States v. Pungitore,
910 F. 2d 1084, 1136 n. 74 (3d G r. 1990) (uphol di ng speci al verdicts,
but holding in the alternative that the defendants failed to tinely
object), cert. denied, 500 U S 915 (1991); United States V.
Ruggi ero, 726 F.2d 913, 922-23 (2d Cr. 1983) (in dictum urged
other courts to use special verdicts to specify the racketeering
acts found by the jury to avoid unnecessary reversals where sone
acts are found invalid), cert. denied, 469 U.S. 831 (1984); United
States v. Bertoli, 854 F. Supp. 975, 1068-69 (D.N. J.)(use of
special verdict forms that contained neither descriptions nor
ext raneous | anguage was not i nproperly suggestive, since their use

(continued. . .)
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special verdicts in the guilt or innocence phase of the trial nust
be di stingui shed fromthe mandatory use of special verdicts in the
forfeiture phase of the trial.?

2. Unani nous Verdicts

_ It has long been the general rule that when a jury returns a
general guilty verdict on a substantive count charging severa
crimnal acts in the conjunctive, the verdict stands if the
evidence is sufficient with respect to any of the acts charged, and

the jury need not specify which act it found.?® Simlarly, a

(...continued)

was necessary to indicate which predicate acts were proven), aff'd
in part, vacated in part, 40 F.3d 1384 (3d Cr. 1994); but see
United States v. Shenberg, 89 F.3d 1461, 1472 (11th GCr
1996) (deni al of request for use of special verdict forns upheld
where district court properly instructed the jury on the elenents
of RI CO conspiracy).

22 See Fed. R Cim P. 31(e). See supra Section IV (B)(10). See
generally United States v. Cauble, 706 F.2d 1322, 1347-48 (5'" Gr
1983) (upholding special verdicts on forfeiture issue), cert.
deni ed, 465 U. S. 1005 (1984); United States v. Boffa, 688 F.2d 919,
938-940 (3d Gr. 1982) (sane), cert denied, 460 U S. 1022 (1983);
United States v. Tunnell, 667 F.2d 1182 (5th Cr. 1982) (affirmng
forfeiture of notel used in prostitution enterprise even though
special verdict formdid not require jury to discern what portion
of notel was used for prostitution and what portion was used for
| egitimate purposes). Cf. United States v. Anmend, 791 F.2d 1120
(4th Cir.) (in CCE case, forfeiture of assets specifically listed
in special verdict affirned, while forfeiture of bank account and
purebred horse, pursuant to general catch-all category of assets,
vacated as inperm ssible), cert. denied, 479 U S. 930 (1986).

22 See United States v. Mller, 471 U S. 130 (1985) (evidence
est abl i shed one charged neans of executing a mail fraud schene, but
did not establish an alternative charged neans); Turner v. United
States, 396 U. S. 398, 420 (1990)(since the evidence established
that the defendant possessed heroin as charged, it was imuaterial

(continued. . .)
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general guilty verdict on a multiple-object conspiracy of fense nmay
not be set aside if the evidence is insufficiant to support a
conviction as to one of the objects, provided the evidence is
sufficient to support one of the objects.? However, a genera
guilty verdict is not valid where one of the possible bases for

conviction was | egally inadequate.?®

In accordance with these principles, in Schad v. Arizona, 501
US 624 (1991) (plurality opinion), the Suprenme Court upheld the
constitutionality of an Arizona statute that permtted a jury to
convict a defendant of first-degree nurder wthout requiring
unanimty on whet her the defendant engaged in preneditated nurder
or felony nurder -- two alternative bases for finding first degree
mur der . But, the Court concluded that it was inpossible to
establish a single test for determ ning when an alternative fact
underlying a conviction constituted an el enent of the of fense about
which a jury nust be unaninous. 1d. at 637-38. However, the Court

offered three general considerations. First, because decisions

23(...continued)

to the conviction whether evidence established the alternative
means of liability that he purchased and distributed the heroin);
Anderson v. United States, 70 U S. 481, 503-04 (1898)(where
i ndi ct ment charged that death occurred through both shooting and
drowning, it was immaterial to the validity of the conviction which
means the jury found).

¢ See iffinv. United States, 502 U S. 46, 49 (1991).

% See Giffin v. United States, 502 U S. 46, 51-56 (1991)
(col l ecting cases).
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about what facts are necessary to constitute the crinme, and what
facts are nere neans, “represent value choices nore appropriately

made in the first instance by a |l egislature,” a court nust give the
| egislature’s choice great deference. 1d. at 638. Second, when
the legislature’s way of defining a crine has a long history or is
in wdespread use, it would be difficult to challenge, while a
“freakish” definition without an analogue in history would be
subject to greater scrutiny. Id. at 640. Third, if two neans
could rationally be perceived as reflecting equal degrees of
bl amewort hi ness, it would support the legislature s judgenent to
treat them as neans rather than elenments, but if the two means
could not be reasonably viewed as norally equivalent, the
| egislature’s choice wuld be nore suspect. Id. at 643.
Utimately, a legislature’'s definition of the elements of the
of fense “is usually dispositive.” 1d. at 639 (internal quotation

mar ks om tted).

Thereafter, in R chardson v. United States, 526 U S. 813

(1999), the Suprene Court held that the jury nust be instructed
that it nmust agree unani nously on which particular drug viol ations
constituted the “continuing series of violations” required for
conviction for conducting a continuing crimnal enterprise "CCE",
in violation of 21 U S.C. 8 848. The Court explained that “[t]o
hold that each ‘violation” here anbunts to a separate elenent is

consistent with a tradition of requiring unanimty where the issue
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is whether a defendant has engaged in conduct that violates the
law. To hold the contrary is not.” Id. at 818-19. The Court al so
noted the CCE statute’'s breadth argued in favor of requiring
unanimty on the specific violations which conprise the series. In
that regard, the Court stated that approximately ninety different
statutory violations could be alleged as "viol ations" underlying a
CCE charge and that those ninety violations varied widely in
seriousness frompenalties for renoving drug | abel s to distribution
of large quantities of drugs. The Court was troubled by the
absence of a unanimty agreenment that would allow sone jurors to
prem se the requisite series of violations on relatively mnor
violations, while other jurors may have found nore serious
vi ol ati ons. Id. at 819. The Court further explained that the
governnment’s proposed |lack of unanimty "risks serious unfairness
and | acks support in history or tradition.”™ 1d. at 820. The Court
also rejected the governnment’s argunment that a jury-unanimty
requi renment would nake it too difficult to prove a CCE violation,
stating that the governnent could easily rely on evidence of
cooperating w tnesses "who could point to specific incidents" as
wel | as evidence of controlled buys. [1d. at 823. Significantly,
the Court added that "a federal jury need not always decide

unani nously which of several possible sets of underlying brute
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facts make up a particular elenent." |d. at 817.2°

Al t hough the full inplications of the Ri chardson decision are

not at all clear, even before Ri chardson, it was the policy of the

Organi zed Crime and Racketeering Section that, for RI COsubstantive
of fenses, the jury be instructed that it nmust agree unani nously on
whi ch racketeering acts each defendant conmtted. Therefore, for
Rl CO substantive of fenses the jury shoul d be i nstructed, whether in
a general verdict or a special verdict, that it nust be unani nous
as to not only all the RICO el enents, but al so as to which specific
racketeering acts each defendant comm tted.?

Wiere there are sub-parts or sub-predicates, to an act of
racket eering, the prosecutor shoul d request a unanimty instruction
as to each sub-predicate. If the jury should, for sonme reason
find a particular racketeering act proven for one RI CO count but

not for another RICO count, such inconsistency in the verdict

26 The Richardson Court did not decide whether the jury had to
agree unani nously about other elenents of the CCE offense such as
the identity of which five persons the defendant supervised or the
facts that establish that “substantial incone” requirenent; but the
Court said that those elenments “differ in respect to |anguage
breadth, tradition, and the other factors we have discussed’.
Ri chardson, 526 U.S. at 824.

27 See United States v. Pungitore, 910 F.2d 1084, 1136 (3d Gr.
1990) (special interrogatories indicated theory on which jury
relied for each predicate act and finding district court
sufficiently informed the jury of its duty to deliver unaninous
verdict as to a particular theory in a nulti-part act of
racketeering), cert. denied, 500 U S. 915 (1991).
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should not vitiate the RICO convictions.?® |ndeed, in one case, a
court ruled that inconsistent verdicts did not require reversal of
a RI CO conviction, even though the jury acquitted the defendant of
substantive counts that were identical to the RI CO predicates. ?°
Thus far, no published decision has decided whether

Ri chardson’s jury-unanimty requirenent applies to the predicate

acts in a RICO conspiracy charge. It may be argued that it does
not apply to a RICO conspiracy charge, particularly a "decier"

RI CO conspiracy charge that does not allege that a defendant

personal ly agreed to conmmt any specific racketeering act. See
supra n.6 Section V, and acconpanying text. First, a R CO

conspiracy offense, unlike a CCE offense, does not require proof
that a defendant commtted any predicate act. I ndeed, a RICO
conspiracy offense does not require proof that a conspirator
personal ly agreed to conmt any specific predicate racketeering
act. Rather, it is sufficient that the defendant agreed to further
or facilitate sone of the conduct |eading to a substantive RICO

of fense, and agreed that at |east one coconspirator would commt

% See United States v. Biaggi, 705 F. Supp. 864, 865 (S.D.N.Y.
1988), aff'd in part and rev’d in part, 909 F.2d 662 (2d Cr.
1990), cert. denied, 499 U S 904 (1991). See also United States
v. Chang An-Lo, 851 F.2d 547, 560 (2d Cr.) (defendants could not
attack verdict on ground that RICO conspiracy convictions were
i nconsi stent with RI CO substantive acquittals), cert. denied, 488
U S. 966 (1988).

2 See United States v. Vastola, 899 F.2d 211, 222-26 (3d Cir.),
vacated on other grounds, 497 U S. 1001 (1990).

271



two racketeering acts in the conduct of the affairs of the
enterprise. See supra pp. 125-26

Second, in a RICO conspiracy offense, unlike in a CCE of fense
which is prem sed on specific conpleted violations, it would be
anonal ous to require a jury to agree unani nously on racketeering

acts that have not been committed or even specified.?* Moreover

under Schad and Ri chardson, supra, that Congress in enacting Rl CO
conspiracy did not intend to require proof of an agreenent to
personally commt a specific racketeering act, mlitates in favor
of concluding that Congress did not intend to create an el enment of
a RICO conspiracy offense requiring jury unanimty on specific
racketeering acts to be commtted in furtherance of the conspiracy.

Ther ef ore, absent any adverse judicial deci sions resolvingthe

Ri chardson i ssue, it nmay be argued that Richardson’s jury-unaninmty

requi renent does not apply to predicate acts in a RI CO conspiracy
charge, especially decier-type conspiracy charges. However, it

woul d be prudent to apply the jury-unanimty requirenent to non-

30 Consider, for exanple, the follow ng hypothetical: A |eader of
an LCNfamly-RICOenterprise recruits an LCN associate to join his
extortion crew, telling the associate that the LCNfamly wll pay
the associate a weekly salary for his assistance in extorting
weekly paynments over the next two years from numerous unspecified
ganblers, drug dealers, and businesses that are engaged in
I nterstate comrerce. The associate agrees to join the LCN crew and
assi st others to carry out the unspecified extortions, includingto
commt whatever violence that is necessary. Plainly, the above
facts are sufficient to establish a RICO conspiracy between the LCN
| eader and the associate, and vyet there are no specific
racketeering acts upon which the jury could unani nously agree.
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G ecier conspiracy charges where the RICO conspiracy charge
al | eges, and the governnent’s theory of the case pursued at trial
was, that the defendant personally agreed to commt specific

charged racketeering acts. Until the Ri chardson issue is resolved

by authoritative decisions, prosecutors are urged to consult with
the Oganized Crine and Racketeering Section regarding this
difficult jury-unanimty issue.

H. Venue

The RICO statute does not contain a specific provision
governing venue in crimnal cases.* Venue for RICO prosecutions
is governed by 18 U S. C. 8§ 3237(a), permtting prosecution of a
continuing offense "in any district in which such offense was
begun, continued, or conpleted."** Thus, a RI CO prosecution nmay be
brought in any district where some of the enterprise’ s crimnal

activity occurred.* The RI CO charge may include racketeering acts

31 The venue provision for civil RICO suits is found in 18 U S.C
§ 1965(a).

32 See also United States v. Persico, 621 F. Supp. 842, 857-58
(S.D.N. Y. 1985); United States v. Castellano, 610 F. Supp. 1359,
1388 (S.D.N. Y. 1985) (venue proper in any district where offense
was begun, continued, or conpleted, even though virtually every
racketeering act occurred in another district); United States v.
Russo, 646 F. Supp. 816 (S.D.N. Y. 1986) (refusing to transfer
i ndi ctment charging obstruction of justice from district where
defendants indicted for R CO.

% See Fort Wayne Books, Inc. v. Indiana, 489 U S. 46, 61 (1989)
(under state RICO statute patterned after federal RICO statute,
there is no requirenent that all predicate acts be committed in
jurisdiction where prosecution is brought; such a requirenent

(continued...)

273



that occurred in districts other than the district of venue, and if
venue for the overall charge is proper, it is not necessary that
each defendant participate in conduct within the district of
indictnent.® Venue for a RICO offense also lies in any district

where the RICO enterprise conducted busi ness. See Persico, 621 F.

Supp. at 858.

l. Adm ssibility of Evidence O Uncharged Crines

In RICO cases, courts typically admt evidence of crines not
specifically charged agai nst a defendant or not conmtted by the

def endant. For exanple, in United States v. Finestone, 816 F.2d

(...continued)

"woul d essentially turn the RICO statute on its head: barring R CO
prosecutions of large national enterprises that commt single
predi cate offenses in nunerous jurisdictions"); United States v.
G ovanel li, 747 F. Supp. 875, 884 (S.D.N. Y. 1989) (venue proper in
district where predicate illegal ganbling business conducted);
United States v. Long, 697 F. Supp. 651, 655-56 (S.D.N Y. 1988)
(venue proper in district where at |east one overt act and one
predi cate act occurred); United States v. Persico, 621 F. Supp

842, 858 (S.D.N. Y. 1985) (conspiracy venue proper in any district
where an overt act occurred).

3 See United States v. Pepe, 747 F.2d 632, 660 n.44 (11'" Cir. 1984)
(venue in RICO case for extortionate debt collection that occurred
in New York proper in Southern District of Florida where other
racketeering activities occurred); United States v. Persico, 621 F.
Supp. 842, 858 (S.D.N. Y. 1985) (holding that it nmakes no difference
whet her any individual defendant was in the district, as |long as
the governnent establishes that the defendant participated in an
enterprise that conducted illegal activities in the district); see
United States v. Fry, 413 F. Supp. 1269 (E.D. Mch. 1976) (finding
venue proper in CCE case against a defendant who never commtted
any conponent crines in the district, where defendant partici pated
in one conponent crine, a conspiracy, and sone overt acts were
commtted inthe district of indictnent), aff'd, 559 F.2d 1221 (6th
Cr. 1977), cert. denied, 434 U. S. 1062 (1978).
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583, 585-87 (11th Cr.), cert. denied, 484 U S. 948 (1987), the

Eleventh Circuit upheld the admission of evi dence  of
coconspirators’ conm ssion of a murder, kidnaping and narcotics
trafficking that the Rl CO defendant did not conmt because: (1) it
showed t he conti nuation of the RI COconspiracy within the five year
statute of limtations period, (2) was adnmissible to prove the
coconspirators’ pattern of racketeering activity, and, (3) their
participation in the R CO conspiracy and overt acts in furtherance

of it.?3

3% See also United States v. Mller, 116 F.3d 641, 682 (2d CGir.
1997) (adm ssion of evidence of uncharged nurders comm ttd by sone
def endants and ot her enterprise nenbers to show the existence of
the enterprise and acts in furtherance of the conspiracy); United
States v. Krout, 66 F.3d 1420, 1425 (5th Cr. 1995)(adm ssion of
uncharged nmurders conmitted by the defendants was not prejudicial
when admitted to establish that nmurder and extreme viol ence were
part of the enterprise's objectives and manner and neans), cert.
denied, 516 U S. 1136 (1996); United States v. Di Salvo, 34 F.3d
1204, 1221 (3d Cir. 1994)(upholding adm ssion of defendant’s
uncharged acts to establish the existence of the enterprise and the
defendant’s participation in and know edge of the enterprise);
United States v. Thai, 29 F.3d 785, 812-13 (2d GCr. 1994)
(adm ssion of uncharged extortion, robbery and nurder plans by
defendants to prove the RI CO conspiracy and acts in furtherance of
it); United States v. Brady, 26 F.3d 282, 286-88 (2d Cir. 1994)
(adm ssi on of uncharged nmurders conm tted by non-def endant nenbers
of the Colonbo LCN family to prove the Colonbo famly enterprise
and the charged conspiracy by a faction of the Colonbo famly to
kill menbers of a rival faction of the Colonbo family); United
States v. Clenente, 22 F. 3d 477, 483 (2d Cr.) (uphol di ng adm ssi on
of defendant’s uncharged acts for purpose of establishing existence
of RICO enterprise), cert. denied, 513 U S. 900 (1994); United
States v. Coonan, 938 F.2d 1553, 1561 (2d Cir. 1991) (adm ssion of
evi dence of nurders by enterprise nenbers occurring prior to the
defendant’ s joining the enterprise was proper to showthe existence
of the enterprise), cert. denied, 503 U S 941 (1992); United
States v. Eufrasio, 935 F.2d 553, 572-73 (3d Gir.)(uphol ding

(continued. . .)
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However, adm ssion of uncharged crines can pose problens in

some circunstances. For exanple, in United States v. Neapolitan,

791 F.2d 489, 501 (7th Gir.), cert. denied, 479 U S. 940 (1986),

the Seventh G rcuit rul ed that although uncharged crines comitted
by the defendant would be admi ssible to prove the defendant’s
nmenbership in the R CO conspiracy, it would be error for such
crines to serve as predicate acts to establish that the defendant
commtted or agreed to commt the requisite pattern of racketeering

activity.?®

(...continued)

adm ssion of uncharged nurders and other mafia crinmes to show the
exi stence and nature of the RICO enterprise and conspiracy), cert.
denied, 502 U.S. 925 (1991); United States v. Ellison, 793 F.2d
942, 949 (8th Cir. 1986) (uncharged crinmes of violence by other
menbers of the enterprise adnmitted to establish existence of
enterprise), cert. denied, 479 U S. 937 (1987); United States v.
Mur phy, 768 F.2d 1518, 1534-35 (7th Gr. 1985)(proper to admt
evi dence of uncharged bri bes paid to defendant to prove overt acts
in furtherance of the conspiracy and to prove a conmon plan and
absence of m stake to rebut defendant’s character evidence), cert.
denied, 475 U. S. 1012 (1986). See also supra n.111 Section Il and
n.64 Section 111, for discussion of additional cases admtting
uncharged crinmes not commtted by the defendant to prove the
enterprise and the threat of continuity of unlawful activity.

% See also United States v. Zingaro, 858 F.2d 94 (2d Cir. 1988)
(hol di ng that adm ssion of an uncharged | oan that did not relate to
t he | oansharking activities specifically charged in the indictnment
resulted in a constructive anendment of the indictnment and was
reversible error); United States v. Flynn, 852 F.2d 1045 (8th GCir.)
(error, although harm ess here, to admt evidence of nurders in
whi ch defendant did not participate to prove nature of enterprise;
this evidence was unnecessary and prejudicial), cert. denied, 488
U S 974 (1988); United States v. Davidoff, 845 F.2d 1151 (2d G r
1988) (RICO conspiracy conviction reversed where trial court did
not require bill of particulars onidentity of victins of extortion
acts not specified in the indictnent even though those acts were
(continued...)
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J. Expert Testi nony

The courts have repeatedly upheld the adm ssion of expert
testinmony regarding organized crinme matters in R CO cases,
particularly where the enterprise is conprised of one or nore
organi zed crime groups. Thus, in RICO cases, the courts have
uphel d adm ssion of expert testinony concerning the structure and
nature of organized crine groups, their termnology, rules and

nodus operandi .?® The courts have even upheld expert testinony

identifying defendants and coconspirators as nenbers of the RICO
enterprise and organized crime group and identifying their

positions in the LCN.

3¢(...continued)

not used as RICO predicates, but just to prove the nature of the
enterprise and the evidence of the extortions was di sclosed to the
defendant prior to trial in Jencks Act material); United States v.
King, 827 F.2d 864 (1t Cir. 1987) (affirmng the district court’s
deletion of a charged predicate act of nurder commtted by co-
def endants not on trial on the ground that under Fed. R Evid. 403,
the probative value of the excluded evidence was substantially
out wei ghed by the danger of unfair prejudice).

37 See United States v. Saccoccia, 58 F.3d 754, 774-76 (1t Cir.
1995); United States v. Locascio, 6 F.3d 924, 936-59 (2d Cr.
1993); United States v. Long, 917 F.2d 691, 701-03 (2d G r. 1990);
United States v. Pungitore, 910 F.2d 1084, 1148-49 (3d G r. 1990);
United States v. Angiulo, 897 F.2d 1169, 1187-90 (1t Cr. 1990);
United States v. Angiulo, 847 F.2d 956, 973-75 (1t Cr. 1988);
United States v. Daly, 842 F.2d 1380, 1387-89 (2d G r. 1988);
United States v. Ri ccobene, 709 F.2d 214, 230-31 (3d Cr. 1983).

3 See United States v. locascio, 6 F.3d 924, 937-39 (2d CGr.
1993); United States v. Pungitore, 910 F.2d 1084, 1148-49 (3d Cr
1990); United States v. Angiulo, 897 F.2d 1169, 1187-90 (1%t Cr.
1990); United States v. Angiulo, 847 F.2d 956, 973-75 (1%t Cir.
1988) .
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It is also noteworthy that in United States v. lLocascio, 6

F.3d 924, 937-38 (2d Cir. 1993), the court rejected the claimthat
failure to disclose confidential informant information the expert
relied upon violated Rule 703, Fed. R Evid., and the Confrontation

Cl ause of the Sixth Anmendnent. ®°

% See also United States v. Angiulo, 847 F.2d 956, 974 (1%t Cir

1988) (holding that failure to require expert to disclose the
identities of informants did not violate the Confrontation C ause
or Rule 705, Fed. R Evid., which authorizes the district court to
require disclosure of facts and data underlying the expert’'s
opi nion on cross-exam nation, where the district court instructed
t he expert “that he not answer any questions on direct exam nation
that will be based upon information provided by informants whose
identity he could not disclose on cross-examnation”); United
States v. Angiulo, 897 F.2d 1169, 1187-88 (1% Gr. 1990) (sane).
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VII. dVIL RRCO SU TS FOR EQUI TABLE RELI EF BROUGHT BY THE UNI TED
STATES

A. Overview O Equitable Relief Pursuant To 18 U.S.C. § 1964

The primary focus of this Mnual is on crinmnal RICO
prosecutions, which conprise the vast mpjority of RICO cases
brought by the United States. However, recently the United States
increasingly has been bringing civil R CO lawsuits to obtain
equitable relief to prevent and restrain RICO violations and to
elimnate corruption from | abor unions and other |egal entities.
Therefore, this last Section of the Manual is intended to serve as
a brief summary of equitable relief under RICO until the Organized
Crime and Racketeering Section conpletes a separate, nore
conprehensive manual on civil R CO |awsuits seeking equitable
relief brought by the United States.

Section 1964 of Title 18 provides, in relevant part:

(a) The district courts of the United States shal

have jurisdiction to prevent and restrain violations of
section 1962 of this chapter by issuing appropriate

orders, including, but not |imted to: ordering any
person to divest hinself of any interest, direct or
i ndi rect, in any enterprise; I nposi ng reasonabl e

restrictions on the future activities or investnents of
any person, including, but not limted to, prohibiting
any person fromengaging in the sane type of endeavor as
the enterprise engaged in, the activities of which affect
interstate or foreign conmerce; or ordering dissolution
or reorgani zati on of any enterprise, naki ng due provi sion
for the rights of innocent persons.

(b) The Attorney General may institute proceedi ngs
under this section. Pending final determ nation thereof,
the court may at any tinme enter such restraining order or
prohi bitions, or take such other actions, including the
acceptance of satisfactory performance bonds, as it shall
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deem proper. (enphasis added).

These provisions explicitly authorize the Attorney General to bring
civil RIRCO lawsuits to "prevent and restrain” RI CO violations and
to obtain equitable relief of divestiture, restraining orders, and
"di ssol ution or reorgani zation of any enterprise.”

However, by its plain |language 8 1964(a) does not limt the
court’s renedial authority to the types of equitable relief
specifically |isted. Indeed, the Senate Commttee Report
enphasi zed the expansive and flexible nature of the equitable
relief authorized under § 1964(a), stating:

[1]t nust be enphasi zed that these renedi es are not

excl usive, and that [RICO seeks essentially an econoni c,

not a punitive goal. However renedi es may be fashi oned,

it is necessary to free the channels of conmerce from

predatory activities, but there is no intent to visit

puni shment on any individual; the purpose is civil.

Al t hough certain renedies are set out, the list is

not exhaustive, and the only limt on remedies is that

they acconplish the aim set out of renoving the

corrupting influence and make due provisions for the

rights of innocent persons.
S. Rep. No. 617, 91t Cong., 1% Sess. 81 and 160 (1969). Accord
H R Rep. No. 1549, 91 Cong., 2d Sess. 57(1970). Moreover, the
Commttee Report noted that to achieve RICO s renedial purposes,
the courts woul d need broad equitabl e powers:
Where an organi zation is acquired or run by defi ned
racket eeri ng nethods, then the persons involved can be

| egal |y separated from the organization, either by the

crimnal law approach . . . or through a civil law

approach of equitable relief broad enough to do all that
is necessary to free the channels of comerce from
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illicit activity.

S. Rep. No. 617, 91% Cong., 1%t Sess. at 79 (1969).

Thus, in suits brought by the United States, 18 U.S.C. § 1964
confers upon the district courts very broad discretion to fashion
appropri ate renmedi es, whether or not explicitly listed in § 1964,
to elimnate corruption and to prevent and restrain RICO
violations.?

B. The CGovernnment’s Burden O Proof To Obtain Equitable
Rel i ef

The burden of proof in government civil R CO |awsuits for

equitable relief is a preponderance of the evidence.? Therefore,

! The Organized Crinme and Racketeering Section agrees with the
view expressed by the majority of courts that have decided the
I ssue that private parties may not obtain equitable relief under 18
U S. C 8§ 1964. See Conkling v. Turner, 18 F.3d 1285, 1296 (5'" Cr

1994) (collecting cases); Lincoln House, Inc. v. Dupre, 903 F.2d
845, 848 (1 CGir. 1990); Religious Technology Center wv.
Wl |l ersheim 796 F.2d 1076, 1080-89 (9'" Cir. 1986), cert. deni ed,
479 U.S. 1103 (1987); Sterling Suffolk Racecourse v. Burrillville
Raci ng Ass’n, 802 F. Supp. 662, 671 (D.R 1. 1992), aff’'d, 989 F.2d
1266 (1 CGr.), cert. denied, 510 U S. 1024 (1993); Vietnam
Veterans of Anerica v. GQuerdon Indus., 644 F. Supp. 951, 960-61 (D
Del . 1986); Vol kmann v. Edwards, 642 F. Supp. 109, 115 (N.D. Cal.
1986). Cf. Tran Co. v. O Connor Securities, 718 F.2d 26, 28-29 (2d
Cir. 1983); Dan River, Inc. v. lcahn, 701 F.2d 278, 290 (4'" Cr.
1983); Kaushal v. State Bank, 556 F. Supp. 576, 583 (N.D. 111I.
1983). For the mnority view that private parties may obtain
equitable relief under § 1964, see Chanbers Dev. Co. v. Browning-
Ferris Indus., 590 F. Supp. 1528, 1540-41 (WD. Pa. 1984); Atena
Casualty & Surety v. Liebowtz, 570 F. Supp. 908, 909-11 (E.D.N. Y.
1983), aff’'d on other grounds, 730 F. 2d 905, 909 (2d Cir. 1984).

2 See United States v. Local 560 of International Brotherhood of
Teansters, 780 F.2d 267, 279 n.12 (3d Cir. 1985), cert. denied, 476
US 1140 (1986); United States Local 1804-1, International
Longshorenmen’s Ass’'n, 812 F. Supp. 1303, 1311-12 (S.D.N. Y. 1993);

(continued. . .)
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to obtain equitable relief, the government nust establish by a
preponderance of the evidence that unless relief is granted there
is a reasonable likelihood of future violations by the defendant.?
Typi cal ly, the governnent has carried its burden in that regard by,

inter alia, proving a pattern of past violations, although such

proof of past violations is not necessarily required. Thus,
federal courts have held that evidence of past violations my
establish the requisite reasonabl e |ikelihood of future violations
in view of the totality of the circunstances, particularly where
the defendant’s past violations were: (1) "part of a pattern"” and
not isolated; (2) were "deliberate” and not "nerely technical in
nat ure"; and (3) "the defendant’s business wll pr esent

opportunities to violate the law in the future."*

2(...continued)

United States v. Llocal 295 of International Brotherhood of
Teansters, 784 F. Supp. 15, 19 (ED.NY. 1992); United States v.
Local 359, 705 F. Supp. 894, 897 (S.D.N.Y.), aff’'d in part and
revidinpart, 899 F.2d 1232 (2d Gr. 1989); United States v. Local
30, United Slate, Tile, Etc., 686 F. Supp. 1139, 1165 (E. D. Pa.
1988), aff’'d, 871 F. 2d 401 (3d Cir.), cert. denied, 493 U S. 953
(1989); United States v. Local 560, International Brotherhood of
Teansters, 581 F. Supp. 279, 329-30 (D.N.J. 1984) (collecting
cases).

3 See cases cited supra n.2 Section VIl and infra n.5 Section VII.

“* S EC v. First Gty Financial Corp., Ltd., 890 F.2d 1215, 1228-
29 (D.C. Cir. 1989). Accord S.E.C_v. Bilzerian, 29 F.3d 689, 695
(D.C. Cir. 1994); Commodity Futures Trading Comin. v. Hunt, 591
F.2d 1211, 1220-21 (7'M Cir. 1979); S.E.C. v. Commonweal th Cheni cal
Securities Inc., 574 F.2d 90, 98-100 (2d Gr. 1978); S.E.C V.
Managenent Dyn. Inc., 515 F. 2d 801, 807-08 (2d Gr. 1975); S.E C
v. Advance G owh Capital Corp., 470 F.2d 40, 53 (7" Gr. 1972).
(continued. . .)
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In accordance with these principles, courts have granted the
United States injunctive and other equitable relief in many civil
RI CO cases based on past violations and have rejected argunents
that injunctive relief was not necessary because the unlawf ul
activity had supposedly ceased. In these cases, courts ordered
injunctive relief even though many of the wongdoers had been
convicted of crinmes and were not in a position to continue their
unl awf ul conduct because they were inprisoned or renoved from

office in the corrupt enterprise.® Many of these courts found it

4(...continued)

Mor eover, where the United States seeks equitable relief to
protect the public agai nst wongdoing, as is the case i n gover nnent
civil RICO suits for equitable relief, the United States need not
show an i nadequate renedy at law, irreparable injury, or that the
harm suffered in the absence of injunctive relief outweighs the
harmthe defendant will suffer if the injunction is granted, as is
required for a private litigant to obtain equitable relief. See
United States v. Gty of San Francisco, 310 U S. 16, 30-31 (1940);
Hunt, 591 F.2d at 1220; United States v. Cappetto, 502 F.2d 1351,
1358 (7'M Cir. 1974); S.E.C. v. Stratton Caknont Inc., 878 F. Supp.
250, 255 (D.D.C 1998). See also cases cited infra n.5 Section
VII.

® See United States v. Carson, 52 F.3d 1173, 1183-85 (2d Gir.
1995); United States v. Private Sanitation Industry Ass’n, 995 F. 2d
373, 377-78 (2d Cr. 1993); United States Local 30, United Slate,
Tile, et al., 871 F. 2d 401, 405-09 (3d Cir. 1989); United States v.
Local 295 of International Brotherhood of Teansters, 784 F. Supp.
15, 18, 21-22 (E.D.N. Y. 1992); United States v. Local 30, United
Slate, Tile, et al., 686 F. Supp. 1239, 1262-74 (E.D. Pa. 1988),
aff'd, 871 F.2d 401 (3d Gir. 1989); United States v. lanniello, 646
F. Supp. 1289, 1299-1300 (S.D.N. Y. 1986); United States v. Local
560, International Brotherhood of Teansters, et al., 581 F. Supp.
279, 319-26 (D.N.J. 1984), aff’'d, 780 F.2d 269, 292-94 (3d Cr.
1986); United States v. Mason Tenders District Council, 1995 W
679245, at * 7-13 (S.D.N. Y. Nov. 15, 1995).
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particularly significant that these cases involved the corrupt
i nfluence of organized crinme because the threat of future
violations "may virtually be presuned"” from such organi zed crine

i nvol venent . See United States v. Local 1804-1, Internationa

Longshorenen’s Ass’n, 812 F. Supp. 1303, 1316 (S.D.N. Y. 1993)

(citing cases).
C. Scope O Equitable Relief

1. Preli mnary and Per manent | njunctions

Section 1964(b) of Title 18 explicitly authorizes
district courts to inpose prelimnary injunctions prior to trial,
restraining racketeering activity and other unlawful conduct.
Frequently, prelimnary relief is granted on an expedited basis,
particul arly where the governnent relies on transcripts of crim nal
trials and judgnents of convictions regarding the charged
underlying predicate offenses and tape recorded conversations.®
Li kew se, courts have relied upon such evidence to grant permanent
injunctions, after a bench trial, that not only enjoi ned def endants
from engaging in unlawful activity, but also enjoined them from
participating in businesses related to the corrupt enterprise,

renoved corrupt defendants from positions in the enterprise, and

6 See United States v. Local 30, United Slate, Tile, et al., 871
F.2d 401, 404 (3d Cir. 1989); United States v. Local 560 (1.B.T.),
694 F. Supp. 1158, 1191-92 (D.N.J. 1988); United States v. Local
6A, Cenent & Concrete Wirkers, 663 F. Supp. 192 (S.D.N Y. 1986);
United States v. lanniello, 646 F. Supp. 1289, 1299-1300 (S.D.N.Y.
1986) .
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i nposed court nonitorships to elinmnate corruption within the
enterprise.”’

2. Court - Appoi nted Monitors, Trusteeships and G ficers

In order to elimnate corruption within an enterprise and
to prevent racketeering activity, courts have frequently appointed
officers, also referred to as nonitors or trustees, to supervise
activities of the enterprise. These officers have exercised broad
powers, including the following: (1) conduct the legitinate
busi ness of the enterprise; (2) review and approve hiring, certain
contracts and financial expenditures; (3) inmpose and inplenent
et hi cal practices codes governing nenbers of the enterprise; (4)
investigate, prosecute and adjudicate in civil proceedings

al l egations of violations of the ethical practices codes and ot her

7 See United States v. Private Sanitation Industry Ass’n, 995 F.
2d 375, 377-78 (2d Cr. 1993); United States v. Local 30, United
Slate, Tile et al., 871 F.2d 401, 403-07 (3d GCr. 1989); United
States v. Local 560 of International Brotherhood of Teansters, 780
F.2d 267, 295-96 (3d Gr. 1985), cert. denied, 476 U S. 1140
(1986); United States v. Private Sanitation Industry Ass’n, 899 F.
Supp. 974, 979-85 (E.D.N. Y. 1994); United States v. Local 1804-1,
International Longshoreman’s Ass’'n, 831 F. Supp. 177, 191-92
(S.D.N. Y. 1993), aff'd in part and reversed in part on other
grounds, United States v. Carson, 52 F.3d 1173 (2d GCr. 1995);
United States v. Local 1804-1, International Longshoreman’s Ass’n,
812 F. Supp. 1303, 1308, 1311-15 (S.D.N. Y. 1993); United States v.
Local 295 of International Brotherhood of Teansters, 784 F. Supp.
15, 19-23 (E.D.N. Y. 1992); United States v. Local 560 (1.B.T.), 754
F. Supp. 395, 407-08 (D.N.J. 1991); United States v. Local 30

United Slate, Tile, et al., 686 F. Supp. 1139, 1142-62 (E.D. Pa.
1988), aff’'d, 871 F.2d 401 (3d Cir. 1989); United States v. Loca

560, International Brotherhood of Teansters, 581 F. Supp. 279,
283-87, 321-26, 337 (D.N.J. 1984), aff'd, 780 F.2d 267 (3d Cr.
1985), cert. denied, 476 U S. 1140 (1986).
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rules; (5) inposition of fines, discipline or renmoval from the
enterprise for individuals found guilty of such viol ations; and (6)
i npl ement various refornms in the enterprise, including election
reform for corrupt union enterprises. Courts have inposed such
court appointed officers and trusteeships followi ng contested
trials in governnent civil RICO | awsuits,® and pursuant to court-
approved consent decrees upon settlenent agreenents anong the
parties to such RICO | awsuits.?®

3. Di vestiture

Section 1964(a) explicitly authorizes district courts to
order a person "to divest hinself of any interest, direct or

indirect, in any enterprise."” Divestiture requires the owner to

8 See cases cited supra n.7 Section VII.

® See United States v. Local 359, United Seafood Wrkers, 55 F. 3d
64 (2d Cr. 1995); United States v. lLocal 1804-1, International
Longshoreman’s Ass’n, AFL-Cl10, 44 F.3d 1091, 1093-95 (2d GCr.
1995); United States v. International Brotherhood of Teansters, 948
F.2d 98, 106 (2d Cr. 1991); United States International
Br ot herhood of Teansters, 907 F.2d 277, 279-81 (2d Cr. 1990);
United States v. International Brotherhood of Teansters, 905 F.2d
610, 613-17 (2d Cr. 1990); United States v. International
Brot herhood of Teansters, 899 F.2d 143, 145-46 (2d Cr. 1990);
United States v. Hotel Enployees and Restaurant Enpl oyees,
International Union, 974 F. Supp. 411 (D.N. J. 1997); United States
v. District Council of New York Cty, 941 F. Supp. 349, 355
(S.D.N Y. 1993); United States v. Local 6A, 832 F. Supp. 674, 677
(S.D.N. Y. 1993); United States v. Local 1804-1, International
Longshorenen’s Ass’'n, 831 F. Supp. 192, 193-95 (S.D.N. Y. 1993);
United States v. International Brotherhood of Teansters, 803 F.
Supp. 761, 766-71 (S.D.N. Y. 1992); United States v. International
Br ot her hood of Teansters, 782 F. Supp. 243, 248-51 (S.D.N. Y. 1992);
United States v. International Brotherhood of Teansters, 723 F.
Supp. 203 (S.D.N. Y. 1989), aff’'d as nodified, 931 F. 2d 177 (2d
Cr. 1991).
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liquidate his interest in the enterprise.?°

4. Di sgor genent

Di sgorgenent requires the wongdoer to surrender to the
United States the proceeds of his RICO violations. The primary
pur pose of disgorgenent is to deter others fromviolating the | aw

by depriving the wongdoer of his unl awful proceeds. See generally

S.E.C. v. First Cty Financial Corp. Ltd., 890 F.2d 1215, 1231

(D.C. Gr. 1989); S.E.C v. Manor Nursing Centers, Inc., 458 F.2d

1082, 1104-05 (2d Cir. 1972). 18 U.S.C. 8§ 1964 does not explicitly
list disgorgenent as an avail abl e renedy. However, the Suprene
Court has held that a statutory grant of equitable jurisdiction
nmust be interpreted to include "all the inherent equitable powers
of the District Court” unless the statute "in so nany words or by
necessary and inescapable inference restricts the court’s
jurisdiction in equity."' Section 1964 does not limt the court’s
exercise of equity jurisdictionto the renedies explicitly |isted.

On the contrary, the plain text of 8 1964 and its |egislative

10 See United States v. Private Sanitation Industry Ass'n, 899 F

Supp. 974, 983-84 (E.D.N. Y. 1994), aff’'d, 47 F.3d 1158 (2d Gr.),
cert. denied, 516 U S. 806 (1995); United States v. Bonanno
O ganized Crine Fam |y, 683 F. Supp. 1411, 1443-47 (E.D.N. Y. 1988),
aff'd, 879 F.2d 20 (2d Cir. 1989); United States v. lanniello, 646
F. Supp. 1289, 1297 (S.D.N. Y. 1986), aff’'d, 824 F. 2d 203 (2d Cr

1987). Cf. United States v. Cappetto, 502 F.2d 1351, 1359 (7" Cir.
1974), cert. denied, 420 U S. 925 (1975).

11 Porter v. Warner Holding Co., 328 U.S. 395, 398 (1946). Accord
Mtchell v. Robert DeMario Jewelry, Inc., 361 U S. 288, 291-92
(1960).
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history nmake clear that 8§ 1964 is not limted to the relief
explicitly listed and was intended to vest district courts with
broad authority to inpose whatever equitable relief that is
necessary to elimnate unlawful activity from the channels of
conmer ce (see supra, pp. 278-79). Therefore, section 1964 nust be
interpreted to include the equitable renmedy of disgorgenent. In
accordance with RICO s |l egislative history and these principl es of
statutory construction, all the courts that have considered the
i ssue have consistently held that disgorgenent is a renedy
available to the United States under 8 1964. 12

However, in United States v. Carson, 52 F.3d 1173, 1181 (2d

Cr. 1995), the Second Crcuit held that since 8§ 1964(a) authorizes
district courts "to prevent and restrain violations" of RICO it
creates renedies that are "forward |ooking, and calculated to
prevent RICO violations in the future." Therefore, the court
concl uded t hat di sgorgenment nmust be Iinmted to the anpbunt designed
"solely to 'prevent and restrain’ future RICO violations," and

hence nust be |imted to unlawful proceeds that "are being used to

2 See United States v. Carson, 52 F.3d 1173, 1180-82 (2d Cir.
1995); United States v. Private Sanitation Industry Ass’'n, 914 F.
Supp. 895, 900-01 (E.D.N. Y. 1996); United States v. Private
Sanitation Industry Ass’'n, 899 F. Supp. 974, 983-84 (E.D.NY.
1994), aff’'d, 47 F.3d 1158 (2d Gir. 1995); United States v. Private
Sanitation Industry Ass’'n, 811 F. Supp. 808, 818 (E.D.N. Y. 1992),
aff'd, 995 F. 2d 375 (2d Cir. 1993); United States v. International
Br ot her hood of Teansters, 708 F. Supp. 1389, 1408 (S.D.N. Y. 1989);
United States v. Bonanno Organized Crine Famly, 683 F. Supp. 1411,
1446-49 (E.D.N. Y. 1988), aff’'d, 879 F.2d 20 (2d Cir. 1989).
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fund or pronote the illegal conduct, or constitute capital
avai l abl e for that purpose.” Id. at 1182.

In United States v. Philip Mrris, et al., Cv. No. 1:99

CV02496 (fil ed Septenber 22, 1999, D.D.C.) (decision pending) (see
infra pp. 294-95), the Departnent of Justice recently argued that
Carson’s limtations on the scope of disgorgement was wongly
decided for the follow ng reasons: Carson’s limtation on the
scope of disgorgenent would significantly inpair disgorgenent’s
i ntended deterrent effect because it could allow a wongdoer to
retain significant anounts of ill-gotten gains. The Second
Circuit’slimtationis contrary to established canons of statutory
construction regardi ng the scope of courts’ equitable powers, ! and
cannot be reconciled with the legislative history of § 1964(a),
whi ch establishes that RICO s equitable renmedies were designed to
elimnate corruption fromthe channels of comerce and to "divest
[an enterprise] of the fruits of its ill-gotten gain." Uni t ed

States v. Turkette, 452 U.S. 576, 585 (1981). Mreover, Carsonis

inconsistent with the interpretations of other statutes affording

equitable relief that is forward | ooking, which have not inposed

13 See FTC v. Gem Merchandising Corp., 87 F.3d 466, 468-69 (11"
Cir. 1996); Commodity Futures Trading Comin v. Anerican Metals
Exchange Corp., 991 F.2d 71, 76-77 (3d Gr. 1993); S.E.C. v. First
Cty Financial Corp. Ltd., 890 F.2d 1215, 1228-32 (D.C. Cir. 1989);
Commodity Futures Trading Conin v. Co Petro Marketing G oup, Inc.,
680 F.2d 573, 583-84 (9'" Cir. 1982); Interstate Commerce Comin v.
B&T Transp. Co., 613 F.2d 1182, 1183-86 (1t Cr. 1980); S.E. C V.
Texas Gulf Sul phur Co., 446 F.2d 1301, 1307-08 (2d Cr. 1971). See
al so cases cited supra n.11 Section VII.
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Carson’s limtation on the scope of disgorgenent. See cases cited

supra n. 13, Section VII.

D. Cvil R CO Cases Against Labor Unions And Related
Entities Brought By The United States

RICOs legislative history nmakes <clear that Congress
specifically intended the civil RICOrenedi es provided in 18 U. S. C
8§ 1964 to be used vigorously by the United States to elimnate
organi zed crine’s control and influence over | abor unions. See S.
Rep. No. 617, 91 Cong., 1°' Sess. at 77-83 (1969); H R Rep. No.
1574, 90'" Cong., 2d Sess. at 5-9 (1968). For exanple, the Senate
Report states:

Closely paralleling its takeover of legitimte
busi nesses, organized crine has noved into legitimte

uni ons. Control of |abor supply through control of
uni ons can prevent the unionization of sonme i ndustries or
can guarantee sweetheart contracts in others. It

provides the opportunity for theft from union funds,
extortion through the threat of econom c pressure, and
the profit to be gained fromthe mani pul ati on of welfare
and pension funds and insurance contracts. Tr ucki ng
construction, and waterfront entrepreneurs have been
persuaded for | abor peace to countenance ganbling, |oan
sharking and pilferage. As the takeover of organized
crime cannot be tolerated in legitimte business, so,
too, it cannot be tolerated here.

* k%

[RICO recogni zes that present efforts to dislodge the
forces of organized crinme from legitimate fields of
endeavor have proven unsuccessful. To renedy this
failure, the proposed statute adopts the nobst direct
route open to acconplish the desired objective. Were an
organi zation is acquired or run by defined racketeering
net hods, then the persons involved can be legally
separated fromthe organi zation, either by the crimnal
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| aw approach of fine, inprisonnent and forfeiture, or

through a civil |aw approach of equitable relief broad
enough to do all that is necessary to free the channels
of commerce fromall illicit activity.

S. Rep. No. 617, 91%* Cong. 1% Sess. at 78-79 (1969)(footnote
omtted).

In accordance with Congress’ expressed intent, the United
St at es has brought nineteen civil RI CO suits against | abor unions,
related entities and various corrupt individuals to elimnate
organi zed crinme’s corrupt influence and control over |abor unions.
Those nineteen civil RICO lawsuits in the order that they were
filed and principal related decisions are as foll ows:

(1) United States v. Local 560, | nt er nati onal

Br ot her hood of Teansters, et al., No. Cv. 82-689
(filed March 9, 1992, D.N. J.) ("Local 560").

See United States v. Local 560, International
Brot herhood of Teansters, 581 F. Supp. 279
(D.N.J. 1984), aff'd, 780 F.2d 267 (3d Cir.
1985), cert. denied, 476 U S. 1141 (1986).

(2) United States v. Local 6A, Cenent and Concrete
Wrkers, Laborers International Union of North
Anerica, et al., No. 86 Cv. 4819 (filed June 19,
1986, S.D.N.Y.).

See United States v. Local, 6A Cenent &
Concrete Wrkers, 663 F. Supp. 192 (S.D.N.Y.
1986) .

(3) United States v. The Bonanno Organized Crine Family
of La Cosa Nostra, Philip Rastelli, et al., No.
Civ. 87-2974 (filed August 25, 1987, E.D.N.Y).

See United States v. Bonanno Organized Crine
Famly, et al., 683 F. Supp. 1411 (E.D.N.Y.
1988); United States v. Bonanno Organized
Cinme Famly, 695 F. Supp. 1426 (E.D.N.Y.
1988); United States v. Bonanno Organized
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(4)

Crinme Famly of La Cosa Nostra, 879 F.2d 20
(2d Gr. 1989).

United States v. Local 359, United Seaf ood Wrkers,
Etc., et al., No. 87 Cv. 7351 (filed Cctober 15,
1987, S.D.N.Y.).

See United States v. Local 359, et al., 705 F.

(5)

(6)

(7)

(8)

Supp. 894 (S.D.N. Y. 1989); United States v.
Local 359, United Seafood Wrkers, 889 F. 2d
1232 (2d Gr. 1989); United States v. Local
359, United Seafood Workers, 55 F.3d 64 (2d
Cr. 1995).

United States v. Local 30, United Slate Tile and
Conposition Roofers, Danp and Wit erproof Wrkers
Association, et al., Cwvil Action No. 87-7718
(filed Decenber 2, 1987, E.D. Pa.).

See United States v. Local 30, United Sl ate,
Tile, Etc., 686 F. Supp. 1139 (E.D. Pa. 1988),
aff’'d, 871 F.2d 401 (3d Cir. 1989).

United States v. John F. Long, et al., No. 88 Civ.
3289(filed May, 1988 S.D.N. Y.).

United States v. International Brotherhood of
Teansters, Chauffeurs, Warehousenen and Hel pers of
Anerica, et al., No. 88 Civ. 4486 (filed June 28,
1988, S.D.N.Y.) ("IBT Case").

See the following selected decisions, all
entitled United States v. | nt ernati onal
Brot herhood of Teansters: 708 F. Supp. 1388
(S.D.N. Y. 1989); 723 F. Supp. 203 (S.D.N.Y.
1989); 725 F. Supp. 162 (S.D.N. Y. 1989); 728
F. Supp. 1032 (S.D.N. Y. 1990); 899 F.2d 143
(2d Cr. 1990); 905 F.2d 610 (2d Cr. 1990);
907 F.2d 277 (2d Cir. 1990); 931 F.2d 117 (2d
Cr. 1991); 941 F.2d 1292 (2d Cir. 1991); 964
F.2d 180 (2d Cir. 1992); 12 F.3d 260 (2d Cir.
1993).

United States v. Vincent G gante, et al., No. Cv.
88-4316 (filed Cctober 13, 1988, D.N. J.).

See United States v. G gante, 737 F. Supp. 292
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(9)

(10)

(11)

(12)

(13)

(D.N.J. 1990).

United States v. Private Sanitation |ndustry,
Association et al., No. Cv. 89-1848 (filed June 6,
1989, E.D.N. Y.).

See United States . Private Sanitation
| ndustry Ass’n, 793 F. Supp. 1114 (E.D.NY.
1992); United States v. Private Sanitation
| ndustry Ass’ n of Nassau/Suffolk, Inc., 811 F.
Supp. 808 (E.D.N. Y. 1992), aff’'d, 995 F. 2d 375
(2d CGr. 1993); United States v. Private
Sanitation Industry Ass’'n of Suffolk/Nassau
Inc., 44 F.3d 1082 (2d Cir. 1995).

United States V. Local 1804-1, | nt er nati onal
Longshorenen' s Association, AFL-CIO et al., No. 90
Cv. 0963 (filed February 14, 1990, S.D.N.Y.).

See Uni t ed St at es V. Local 1804- 1,
| nternational Longshorenen’s Ass’'n, 745 F.
Supp. 184 (S.D.N. Y. 1990); United States v.
Local 1804-1 | nternational Longshor enmen’s
Ass’'n, 812 F. Supp. 1303 (S.D.N Y. 1993);
United States v. Local 1804-1, |nternational
Longshorenmen’s Ass’'n, 44 F.3d 1091 (2d Gir.
1995); United States v. Carson, 52 F.3d 1173
(2d Gr. 1995).

Uni t ed St at es V. Local 295, | nt er nati onal
Br ot her hood of Teansters, et al., No. Cv. 90-
0970(filed March 20, 1990, E.D.N.Y.).

See Uni t ed St at es V. Local 295 of
| nt ernati onal Brot herhood of Teansters, 295 F.
Supp. 15 (E.D.N. Y. 1992).

United States v. District Council of New York City
and  Vicinity of the United Brotherhood of
Carpenters and Joiners of Anmerica, et al., No. 90
Cv. 5722 (filed Septenber 6, 1990, S.D.N.Y.).

See United States v. District Council, 778 F.
Supp. 738 (S.D.N. Y. 1991); United States v.
District Council of New York City, 941 F.
Supp. 349 (S.D.N. Y. 1996).

United States v. Edward T. Hanley, et al., Guvil
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(14)

(15)

(16)

(17)

(18)

(19)

Action No. 90-5017 (filed Decenber 19, 1990,
D.N.J.).

United States v. Anthony R Anpdeo, Sr., et al.,
No. 92 Civ.7744 (filed Cctober 23, 1992, S.D.N.VY.).

See United States v. Anpdeo, 44 F.3d 141 (2d
Cr. 1995).

United States v. Local 282 of the International
Br ot herhood of Teansters, et al., No. Cv. 94-
2919(filed June 21, 1994, E.D.N.Y.).

See United States v. Local 282 International
Br ot her hood of Teansters, 13 F. Supp. 2d 401
(E.D.N. Y. 1998).

United States v. Mason Tenders District Council of
New York and Vicinity of LIUNA, No. 94 Cv. 6487
(filed Septenmber 7, 1994, S.D.N.Y.).

See United States v. Mson Tenders District
Council of Greater New York, 1994 W. 742637
(S-D.N.Y. 1995); United States v. Mason
Tenders District Council of G eater New York,
909 F. Supp. 882 and 891 (S.D.N. Y. 1995).

United States v. Edward T. Hanley and Hotel
Enpl oyees and Restaurant Enpl oyees |nternational
Union and General Executive Board of the Hotel
Enpl oyees and Restaurant Enpl oyees |nternational
Uni on, Cv. No. 95-4596 (GEB) (filed Septenber 5,
1995, D.N. J.).

See United States v. Hotel Enployees and
Rest aur ant Enpl oyees, I nternational Union, 974
F. Supp. 411 (D.N.J. 1997); Agathos v.
Mul | enberg, 932 F. Supp. 636 (D.N.J. 1996).

United States & lLaborers’ International Union of
North Anerica (LI UNA) v. Construction & General
Laborers’ District Council of Chicago & Vicinity,
an affiliated entity of LIUNA G vil No. 99C 5229
(filed August 8, 1999, N.D. Il1.).

United States v. Laborers Local 210 of LI UNA
Buf falo, New York, G vil No. 99 CV-0915A, (filed
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Novenber 18, 1999, WD.N. Y.).%

These civil RICO lawsuits have led to the appointnment of
i ndependent officers by the district courts who have inplenented
vari ous union reform neasures that have resulted in: (1) adoption
of ethical practices codes governing governing uni on nenbers; (2)
renoval of over one thousand persons frompositions of influence in
uni ons for organi zed crime rel ated corrupti on and ot her m sconduct;
(3) inprovenents in fiscal matters; (4) union election reform
i ncluding direct election of national and i nternational officers by
rank and file nmenbers; and (5) other reforns that have restored
uni on denocracy to rank and file union nmenbers.

E. Civil RICO Cases Not Involving Labor Unions Brought By
The United States

The United States al so has brought at |east seventeen other
civil RICO cases seeking equitable relief that did not involve

| abor unions. For exanple, in United States v. Philip Mrris, et

al., CGv. No. 1:99 Cv 02496 (fil ed Septenber 22, 1999, D.D.C.), the

United States brought a civil RICO suit against nine tobacco

14 A proposed twentieth civil RICO |awsuit against the Laborers

International Union of North American (LIUNA) was settled in
February 1995 by an agreenent between LIUNA and the United States
just before the suit was to be filed. Pursuant to the settlenent
agreenent, LIUNA inplemented a program of internal reform that
resulted in the renoval of over 200 individuals for corruption and
m sconduct and the i npl enmentati on of el ection reform including for
the first time direct election of LIUNA's President and other
International Oficers by rank and file union nenbers. See
Laborers’ International Union of North Anerica v. Caruso, 197 F.3d
1195 (7'" Cir. 1999); Serpico v. Laborers’ International Union of
North Anerica, 97 F.3d 995 (7' Cir. 1996).
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conpanies and two affiliated entities, alleging a pattern of mail
and wire fraud predicate offenses from the early 1950's to the
present to defraud consuners of tobacco products through fal se and
m sl eading information about, anong other matters, the health
effects of snoking, tobacco products’ addictiveness and the
targeti ng of underage consunmers to buy tobacco products.

The RICO lawsuit seeks disgorgenent of the defendants’
proceeds derived fromthe RICO violations. The relief sought al so
i ncl udes a permanent injunction to, anong other matters: prohibit
the defendants and others acting in concert with them from
commtting any act of racketeering and from making false,
m sl eadi ng or deceptive representations concerning cigarettes, the
health risks from snoking, and the addictive nature of nicotine;
order the defendants to disclose docunents and information
regardi ng t he heal th consequences of cigarette snoking and nicotine
addi ction; and order the defendants to fund prograns to assist
snokers to stop snoking.

In United States v. International Boxi ng Federation (IBF), et

al., Gv. No. 99-5442 (JWB) (filed Novenber 22, 1999, D.N. J.), the
United States brought a «civil RICO lawsuit against the
| nt ernati onal Boxing Federation, United States Boxing Associ ation
("UBA") and the Executive Commttee of the International Boxing
Federation ("IBF")/United States Boxing Association, as noni nal

def endants, and agai nst Robert W Lee, Sr., Robert Lee, Jr., Don
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W I liamBrennan and Franci sco Fernandez. The alleged enterpriseis
a group of entities associated in fact consisting of the USBA, the
| BF non-profit, IBF for-profit and the I BF I nternational, including
its | eadership, nenbers and associ ates. The conpl aint alleged t hat
the defendants fal sely represented that the enterprise maintained
fair and unbi ased systens for ratings of boxers and, based on t hese
fal se representations, the defendants obtai ned annual dues fromthe
| BF - USBA nenberships, registration fees from boxing pronoters,
sanction fees from boxers and their pronoters and other
contri butions. However, in truth, the defendants solicited and
accepted bribes from certain boxing pronoters and managers and
others, in order to alter these ratings and to provide other
favorable treatnent to those who paid bribes.

On January 12, 2000, the district court granted a prelimnary
i njunction restraining the defendants from anong other natters,
commtting any act of racketeering, and the court appointed a
nonitor to conduct the | egitinmate business of the enterprise. The
suit al so seeks a pernmanent injunction and an order requiring the
defendants to divest their interests in the enterprise and to
di sgorge all the proceeds of their violations.

O her civil RICO lawsuits brought by the United States to

obtain equitable relief include suits to enjoin illegal ganbling
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busi nesses,® to recover noney obtained through defrauding the
United States, ! and to enjoin defendants fromoperating restaurants
and to divest their interests in a restaurant (Unberto’s C am
House) from which they ski nmed proceeds. '’

F. M scel | aneous Procedures

1. Cvil Investigative Denands

18 U.S.C. 8 1968 provides, in relevant part, as foll ows:

(a) Whenever the Attorney Ceneral has reason to
believe that any person or enterprise nmay be in
possessi on, custody, or control of any docunentary
materials relevant to a racketeering investigation, he
may, prior to the institution of a civil or crimnal
proceeding thereon, issue in witing, and cause to be
served upon such person, a civil investigative demand
requiring such person to produce such material for
exam nati on

(b) Each such demand shall --

(1) state the nature of the conduct constituting the

al | eged racket eering vi ol ation whi ch S under
I nvestigation and the provision of |l|aw applicable
t her et o;

1 See: (1) United States v. Leonard L. Cappetto, et al., Cv. No.
74-C-503 (filed February 22, 1974, ND.Il.); United States v.
Cappetto, 502 F.2d 1351 (7'" Cir. 1974), cert. denied, 420 U.S. 925
(1975); (2) United States v. Wnstend, et al. Gv. No. 76-C 2513
(filed July 1976, N.D.11.); and (3) United States v. Lunm Indian
Tribe, Cv. No. C83-94C (filed January 27, 1983, WD. Wash.)

6 See United States v. Larry D. Barnette, et al., Cv. No. 85-
0754-Civ-J-16 (filed May 16, 1985 MD.Fl.); United States v.
Barnette, 10 F.3d 1553 (11'" Cir.), cert. denied, 513 U S. 816
(1994).

17 See United States v. Matthew lanniello, et al., CGv. No. 86 G v.
1552 (LSH) filed February, 1986, S.D.N.Y.); United States V.
lanniello, 646 F. Supp. 1289 (S.D.N. Y. 1986), aff’'d, 824 F. 2d 203
(2d Gr. 1987).
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(2) describe the class or classes of docunentary
mat eri al produced thereunder with such definiteness and
certainty as to permt such material to be fairly
i dentified;

(3) state that the demand is returnable forthwith or
prescribe a return date which will provide a reasonable
period of time within which the material so demanded may
be assenbled and nade available for inspection and
copying or reproduction; and

(4) identify the custodian to whom such nmateri al
shal | be made avail abl e.

(c) No such demand shall --

(1) contain any requirenent which would be held to
be unreasonable if contained in a subpena [sic] duces
tecumissued by a court of the United States in aid of a
grand jury investigation of such alleged racketeering
viol ation; or

(2) require the production of any docunmentary evidence
whi ch would be privileged from disclosure if demanded by a
subpena [sic] duces tecum issued by a court of the United
States in aid of a grand jury investigation of such alleged
racket eering violation.

This section has not been the subject of nuch litigation.
2. Venue
Specific venue for <civil R CO cases 1is provided
in 18 U S.C. 8 1965, which provides as foll ows:

(a) Any civil action or proceeding under this
chapter against any person may be instituted in the
district court of the United States for any district in
whi ch such person resides, is found, has an agent, or
transacts his affairs.

(b) I'n any action under section 1964 of this chapter
inany district court of the United States in which it is
shown that the ends of justice require that other parties
residing in any other district be brought before the
court, the court may cause such parties to be sumoned,
and process for that purpose may be served in any
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judicial district of the United States by the marsha
t her eof .

(c) In any civil or crimnal action or proceeding
instituted by the United States under this chapter in the
district court of the United States for any judicial
district, subpenas [sic] issued by such court to conpel
the attendance of w tnesses nay be served in any other
judicial district, except that in any civil action or
proceedi ng no such subpena [sic] shall be issued for
service upon any individual who resides in another
district at a place nore than one hundred mles fromthe
pl ace at which such court is held wi thout approval given
by a judge of such court upon a show ng of good cause.

(d) Al other process in any action or proceeding
under this chapter may be served on any person in any
judicial district in which such person resides, is found,
has an agent, or transacts his affairs.

These provisions are not exclusive. Rat her, they were
i ntended to supplement and liberalize existing venue provisions. !

3. Doctri ne of Laches and Statute O Limtations

It is well established that the statute of limtations
and the doctrine of |aches do not apply to equitable suits by the
government to enforce a public right or to protect the public’s
interest.!® | n accordance with this authority, every court that has
decided the issue has held that the statute of limtations and

doctrine of laches do not apply to civil RCO lawsuits for

18 See Magic Toyota Vv. Southeast Toyota Distributorship, 784 F.
Supp. 306, 319-21 (D.S.C. 1992); MIller Brewing Co. v. Landau, 616
F. Supp. 1285, 1288-91 (D. Ws. 1985).

19 See Nevada v. United States, 463 U. S. 110, 141 (1983); Hol nberg
v. Arnbrecht, 327 U S. 392, 396 (1946); United States v. Summerlin,
310 U. S. 414, 416 (1990); Guaranty Trust Co. v. United States, 304
U S 126, 132 (1938); U ah Power & Light Co. v. United States, 243
U S. 389, 409 (1917).
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equitabl e relief brought by the United States.?

4. Col | ateral Est oppel

18 U.S.C. 8§ 1964(d) provides:
(d) Afinal judgenent or decree rendered in favor of
the United States in any crimnal proceedi ng brought by
the United States under this chapter shall estop the
def endant from denying the essential allegations of the
crimnal offense in any subsequent civil proceeding
brought by the United States.
See also Fed R Evid. 803(22) (authorizing the use of a final
j udgment of conviction "to prove any fact essential to sustain the
judgenent” in a civil case).
Use of these coll ateral estoppel provisions has significantly
facilitated the governnent’s ability to satisfy its burden of proof

in civil R CO cases. ?!

20 See United States v. Local 1804-1, International Longshorenan’'s
Ass’n, 831 F. Supp. 177, 186 n.8 (S.D.N. Y. 1993); United States v.
Private Sanitation Industry Ass’'n, 793 F. Supp. 1114, 1152
(E.D.N. Y. 1992); United States v. lInternational Brotherhood of
Teansters, 708 F. Supp. 1389, 1402 (S.D.N. Y. 1989); United States
v. Bonanno O ganized Crine Famly, 683 F. Supp. 1411, 1458
(E.D.N. Y. 1988).

2l See United States v. Private Sanitation Industry Ass’'n, 995 F
2d 375, 377 (2d Cr. 1993); United States v. Private Sanitation
| ndustry Ass’'n, 899 F. Supp. 974, 980-81 (E.D.N. Y. 1994); United
States v. Private Sanitation Industry Ass’n, 811 F. Supp. 808, 813-
14 (E.D.N. Y. 1992), aff’'d, 995 F.2d 375 (2d Gr. 1993); United
States v. lInternational Brotherhood of Teansters, 777 F. Supp.
1133, 1137 (S.D.N. Y. 1991), aff’'d, 970 F.2d 1132 (2d G r. 1992);
United States v. International Brotherhood of Teansters, 743 F.
Supp. 155, 166-67 (S.D.N. Y. 1990); United States v. International
Br ot herhood of Teansters, 725 F. Supp. 162, 167 (S.D.N. Y. 1989),
aff'd, 905 F.2d 610 (2d Cir. 1990); United States v. Local 30
United Slate, Tile, et al., 686 F. Supp. 1139, 1156, 1165-66
(E.D. Pa. 1988), aff’'d, 871 F.2d 401 (3d GCir. 1989). United States
(continued. . .)
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5. Fifth Amendnent Privil ege

I n governnment civil RICO cases, the fact-finder may draw
an adverse inference from the assertion of the Fifth Amendnent
privilege against self-incrimnation by a defendant?? or a defense
wi tness who is an agent or coconspirator of the defendant.?

6. Jury Trial

The Seventh Amendnent to the United States Constitution
guarantees a party in a civil suit "at common law' a right to a
jury trial. However, a governnment civil RICO suit for equitable
relief is not a suit "at conmon law'; rather, it is an action in

equity. Therefore, a defendant in a government civil RICOsuit for

21(. .. continued)
v. lLocal 6A, Cenent & Concrete Wrkers, 663 F. Supp. 192, 194
(S.D.N. Y. 1986).

22 See United States v. Private Sanitation Industry Ass’'n, 995 F. 2d
375, 377 (2d Cir. 1993); United States v. Private Sanitation
| ndustry Ass’n, 899 F. Supp. 974, 982 (E.D.NY. 1994); United
States v. Private Sanitation Industry Ass’'n, 811 F. Supp. 808, 812-
13 (E.D.N. Y. 1992), aff’'d, 995 F.2d 375 (2d Cr. 1993); United
States v. Local 30, United Slate, Tile, Etc., 686 F. Supp. 1139,
1170 (E.D. Pa. 1988), aff’'d, 871 F. 2d 401 (3d Cir. 1989); United
States v. Bonanno Organized Crine Famly, 683 F. Supp. 1411, 1449-
52 (E.D.N. Y. 1988), aff’'d, 879 F.2d 20(2d Cir. 1989); United States
v. lanniellio, 646 F. Supp. 1289, 1296-98, 1300 (S.D.N. Y. 1986);
United States v. Local 560, International Brotherhood of Teansters,
581 F. Supp. 279, 305-06 (D.N.J. 1984), aff’'d, 780 F.2d 267 (3d
Cr.), cert. denied, 476 U S. 1180 (1986).

23 See United States v. District Council of New York Gty &
Vicinity, 832 F. Supp. 644, 651-52 (S.D.N. Y. 1993); Local 560, 581
F. Supp. at 305-06.
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equitable relief does not have a right to a jury trial.?

24 See United States v. International Brotherhood of Teansters, 708
F. Supp. 1388, 1409-08 (S.D.N. Y. 1989). Cf. Katchen v. Landy, 382
U S. 323, 335-39 (1965); In Re Evangelist, 760 F. 2d 27, 29-31 (1%
Cr. 1985); S.E.C.v. Commonwealth Chem cal Securities, Inc., 574
F.2d 90, 94-97 (2d Cir. 1978); United States v. Ferro Corp., 627 F.
Supp. 508, 509 (M D. La. 1986).
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